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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 303-TA-24 (Prelimary), 701-TA-357-358
(Preliminary), and 731-TA-664-668 (Preliminary)

PHTHALIC ANHYDRIDE FROM BRAZIL, HUNGARY, IS ,
MEXICO, AND VENEZUELA

Determinations

On the basis of the record' developed in the subject i
determines,’ pursuant to sections 303 and 733(a) of the T;

§8 167lb(a) and l673b(a)), that there is no
United States is materially injured or threaten
subsidized and/or LTFV imports from Br

Background

‘ : nd, Stepan Chemical Company,
; \ States is materially injured and

2d imports of phthalic anhydride from
ports from Brazil, Hungary, Israel,

On October 22, 1993, p
of Commerce by Aristech C @ rati
ctober 22, 1993, the Commission lnstxtuted

=3
: ‘; y .
ry by-rez
g2 lOllS Nos. 303-TA-24 (Preliminary),

: -664-668 (Preliminary).
mmerce initiated countervallmg duty and
to all subject countries, except the countervailing duty

e record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR §
)-
Clmrmnn N ist, Commissioner Brunsdale and Commissioner Crawford dissenting.

* As defined by Commerce, phthalic anhydride (PAN) is an aromatic synthetic organic chemical usually
produced from a primary petrochemical called orthoxylene, although it is sometimes produced from
naphthalene. PAN is predominantly used in the production of plasticizers, unsaturated polyester resins, and
alkyd resins, which in tumn are generally used to produce plastics and paints. The subject PAN is produced in
two physical forms, molten and flaked.

* Vice Chairman Watson and Commissioner Nuzum voted in the affirmative with respect to Brazil;
Commissioner Nuzum voted in the affirmative with respect to Israel; and, Commissioner Rohr and
Commissioner Nuzum voted in the affirmative with respect to Mexico.

I3
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Notice of the institution of the Commission’s investigations and of a public
conference to be held in connection therewith was given by posting copies of the notice in

the Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by

publishing the notice in the Federal Register of November 1, 1993, (58 F.R. 58347). The
conference was held in Washington, DC, on November 15, 1993, and all persons who
requested the opportunity were permitted to appear in person or by counsel.

14
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VIEWS OF CHAIRMAN NEWQUIST, VICE CHAIRMAN WATSON,
COMMISSIONER BRUNSDALE, COMMISSIONER CRAWFORD AND COMMISSIONER NUZUM'

Based on the record in these preliminary investigations, we determine that there is a
reasonable indication that the industry in the United States producing phthalic anhydride
("PA") is threatened with material injury by reason of imports of the subject merchandise
from \zlenuuela allegedly subsidized and sold at less than fair value (L' in the United
States.

We determine that there is no reasonable indication that the industry in the United
States producing PA is materially injured or threatened with material injury £as

imports of the subject merchandise from Brazil, Hungary, Israel, and allegedly sold
at LTFV and by reason of allegedly subsidized imports of the subject merchandise from
Israel and Mexico.’ * *

L

investigations requires the Commission to determine, bas

available at the time of the preliminary determinatior

indication that a domestic industry is materially inj terial injury by
reason of the allegedly LTFV and subsidized d, the
Commission weighs the evidence before it as a whole
contains clear and convincing evidence th threat of material

injury; and (2) no likelihood exists that &
investigation.”” The U.S. Court of Appe
interpretation of the standard "accords\wi
sufficiently reasonable."*

S mmissioner Brunsdale, Commissioner Crawford,
es.0f Q ) Standard for Preliminary Investigations, Like

o \Industry. See Additional and Dissenting Views for
i ‘ ;- of Subject Imports and Threat of Material Injury

dile, and Commissioner Crawford determine that there
stry in'the United States producing PA is materially injured or
n\of ‘subject imports from Venezuela allegedly subsidized and
o2 Additional and Dissenting Views of Chairman Newgquist; and
ommissioner Crawford.

Conmissioner Nuzum determined that there is a reasonable indication that the industry in the
United States producing PA is threatened with material injury by reason of imports of the subject
handise from Brazil, Isracl and Mexico allegedly sold at LTFV. Commissioner Nuzum also
ines that there is a reasonable indication that the industry in the United States producing PA is
threatened with material injury by reason of allegedly subsidized imports of the subject merchandise from
Israel and Mexico. See Additional and Dissenting Views of Commissioner Nuzum.

% 19 U.S.C. § 1673b(a). Whether the establishment of an industry in the United States is materially
retarded is not an issue in any of these investigations.

¢ 19 U.S.C. §§ 1671b(a) and 1673b(a). See also American Lamb Co. v. United States, 785 F.2d
994 (Fed. Cir. 1986); Calabnan Corp. v, United States, 794 F. Supp. 377, 386 (Ct. Int’l Trade 1992).

’  American Lamb, 785 F.2d at 1001. See also Torrington Co. v. United States, 790 F. Supp. 1161,
1165 (Ct. Int’l Trade 1992), aff'd, Slip Op. 92-1383, -1392 (Fed. Cir. March 5, 1993).

' American Lamb, 785 F.2d 994 at 1004.

I-5
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II. LIKE PRODUCT
A. In General

In determining whether there is a reasonable indication that an industry in the United
States is materially injured or is threatened with material injury by reason of the subject
imports, the Commission must first define the "like product” and the "industry.” Section
771(4)(A) of the Tariff Act of 1930 (the "Act") defines the relevant industry as the "domestic
producers as a whole of a like product, or those producers whose collective outp
product constitutes a major proportion of the total domestic production of that p t. .
."* In turn, the Act defines "like product” as "a product which is like, or in/the absence of
like, most similar in characteristics and uses with, the article subject to an
investigation . . . ."*

The Department of Commerce ("Commerce”) has de;
investigation as:

phthalic anhydride [(PA)] . . . an aromatic synthetic organic

produced from a primary petrochemical called orthoxylene, al

produced from napthalene. PA is predominate in the p i

plasticizers, unsaturated polyester resins, and all esins, which in turn are

generally used to produce plastics and paints. -

physical forms, molten and flaked."

The imported product subject to investigati

commodity chemical produced principally from t etrochericah ortho-xylene.
PA is produced in two forms, molten (orli A & : nade by the
oxidation of ortho-xylene over a vanadium ide/titani i at temperatures of

. or.™ As it emerges
g eated, and distilled under
T a temperature of 131

of what is the appropriate like product
mission applies the statutory standard of "like” or
y~case basis. In analyzing like product issues, the

including: (1) physical characteristics and uses; (2)
e distribution; (4) customer and producer perceptions of

)\ cilities and production employees; and (6) where appropriate,
ed States, 794 F. Supp. at 382, n.4 (Ct. Int’l Trade 1992). No single
mmigsion may consider other factors relevant to its like product
tigation. The Commission looks for clear dividing lines among possible
not variations. E.g., S. Rep. No. 249, 96th Cong. 1st Sess. 90-91
es, 747 F. Supp. 744, 74849 (Ct. Int’l Trade 1990), aff"d, 938 F.2d

ed. Gir. 1991). '
See 58 Fed. Reg. 60845-60848 (November 18, 1993). Report at A-4. Commerce also indicated

380400 degrees C (716-752 degrees
from the reactor, the crude PA is soli
vacuum to a purified chemical. The

The PA subject to these investigations is curreatly classifiable under the subheading 2917.35.00
of the Harmonized Tariff Schedule of the United States (HTSUS). Although the HTSUS
subheading is provided for convenience and customs purposes, our written description of the scope
of these investigations is dispositive. ]d.

"2 Imports of PA are in the flake form. A small quantity of molten PA was imported from Mexico
during interim period 1993 (January-September) for test purposes. Molten PA has not been exported to
the United States from any other source. Report at II-39, Table 16, n.1.

 See Report at II-5 - II-8.

“  Report at II-6.

I-6
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degrees C (286 degrees F). Flake PA, chemically 1dentxcal to the molten PA, is produced by
cooling molten and then flaking the ranltmg solid."*

B. Domestic Product "Like" Imported Phthalic Anhydride

In these investigations, the only like product issue is whether molten and flake PA
constitute one or two like products.'

Molten and flake PA are not identical in terms of their physical fo
chemical composition is identical.” Both forms are used as raw materials in the manufacture
of plasticizers, unsaturated polyester resins and alkyd resins."

Both forms of PA can be used interchangeably for all ap?h&uo .
molten form, generally, is used only by large-volume customers,”” where
consumers purchase some of the flaked product.” Small-vol
exclusively, while large-volume consumers purchase flake I8¢
theu' liquid handling systems become disabled. Import is interchangeable with

groduced domestically, despite some reports of quality probl ith\the imported flake

¥ Commissioner Brunsdale notes -»' G
whether these upstream and downstream p
' In this case, petitioners proposec
flake). Petition at 71. All of the réspon
and flake, constitutes one like prod
Resgondcnts’ (Venezuela) Pos
Report at II-5. Sm

phths mbydride (both molten and
g that phthalic anhydride, molten
erence Brief at 2 and 4;

) Aunderoesacoohngprocessmhcr
PA and are chemncally identical. Tr. at
; ostconference Brief at 3, n.7.
hio plast ,whnchmusedtomodnfythephyswd
t of PA is used in unsaturated polyester
' thermoset plastics such as fiberglass plastics;
resins. which are used as the base for surface coatings. Id.
\ thst the molten PA is sold mostly to large manufacturers,
ily\ to’small and medium-sized users. Respondent (Venemela)
: §1 and 82. Petitioners indicated that this pattern of sale was
g.->Tr. at 22-25.
eriod of investigation, flake PA accounted for 10 to 13 percent of
. Report at 1I-13, Table 2

ion from producers, importers, and eertam purchasers was mixed regarding

ndent (Venezuela) Postconference Brief at 3-5; Respondent (Mexico) Postconference Brief
Respondent (Importers/Purchasers) Postconference Bnef Attachment 1; Tr. at 79 and 80.

As was discussed at the Commission's Briefing and Vote, in the past cases for which the
bmmission has found the liquid and dry form of a material to be one like product, it has done so wh
the liquid and dry forms have been at least somewhat interchangeable. For example, in
Sulfate from Sweden, the Commission found dry and liquid forms to be one like product because, despne
varying physical propeﬂnes, “they share the same chemical formula and generally may be used to perform
the same functions.” Dry Aluminum Sulfate from Sweden, Inv. No. 731-TA-430 (Prelumnary) USITC
Pub. 2174 (March 1989) at 6 and 7 (customer perception that liquid and dry aluminum sulfate are
substitutable; any barriers to interchangeability may be overcome; also same channels of distribution and
common production facilities); See Commission's Briefing and Vote Transcript at 7 and 8. See, also,
Potassium Hydroxide from Canada, Jtaly and the United Kingdom, Inv. Nos. 731-TA-542-544
(Preliminary), USITC Pub. 2482 at 9 (February 1992).

4:
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somgwhat conflicting statements about the degree of interchangeability of flake PA for molten
PA.

Channels of distribution for the two forms, whether domestic or imported, are
vxrtually the same, j.e., PA is sold directly from the U.S. producer or importer to the end-
user.” Since molten PA must be kept at temperatures of 131 degree C (286 degrees F), it
must be shipped to end users in insulated containers either by road in tank trucks having a
capacnty of 4-5,000 gallons or by rail in tank cars with a capacity of approximately 26,000
gallons.® The ﬂake PA is shlpped in multiwalled bags of various capacities, bu
pound bags or super sacks.”

Phthalic anhydnde is in lxqmd form when it emerges from the von Heyde
oxidation process.” Since flake is produced from molten, there are ;
facilities and production employees. To produce flake PA, a metal cyl'
the molten product. As the metal cylmder is cooled internally, rof
at the metal surface which is removed in flakes using a sharp
then bagged. The price for the flake PA includes the cost o

In summary, the similarities in chemical compogsiti
perception, primary manufacturing process, and actual\interchan geablhty among molten and
flake PA support the agreement of the parties that oqu a sifgle

A. Domestic Producers

In light of our like product d
comprised of the domestic producers

%smgle industry
The principal issues in

siemeat. Respondent (Vencancle)
nd processing requirements. t (Venezue
f : \ el ) Postconference Brief, Attachment 1
L \' coed gsbeforetheCommmxonmlm the
) \, e mtetchmgeable Petition at 72 and 73 (quoting
\ 92.4 244 in the ITC GSP Investigation).
e distributed differently: 50 percent are sold directly to
cént directly to end-users. The Israeli imports are sold to

interchangeability”
Postconference

21. Petitioners contend that “that’s why historically in the U.S. phthalic anhydride industry
mdmomlupgndepneeorthe price to receive solid material has been approximately 2 to 3 ceats
® Tr. at 21.

Commissioner Brunsdale notes that there are no independent converters of molten to flake and
that the cost of conversion is relatively small. Thus, producers of molten and flake have no divergent
economic interests.

®  The Mexican respondent in tlns case raised the issue of whether the petitioners have the requisite
standing to bring an antidumping case "on behalf of" the domestic PA industry since “the largest domestic
, Exxon, is not a Petitioner. BASF is a German company that owns no production facility in the
.S Anstechuownedby Mitsubishi, and Stepan has been a major importer of flake from Mexico."”
Respondenu’ (Mexico) Postconference Brief at 2 and 4-5. We have consistently declined to make
determinations on the question ofpehuoner standing, deferring instead to the Commerce D(epmm::: on;
contin

I-8
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defining the domestic industry in these preliminary investigations are: (1) whether production
for captive consumption should be included in the domestic industry; and (2) whether there
are appropriate circumstances to exclude from the domestic industry as related parties two
U.S. producers that import subject merchandise.

B. Captive Consumption

Each of the five U.S. producers captively consumes a large portion of their domestic
production of PA to produce derivative products such as plasticizers and uns

polyester resins.* In addition, three U.S. producers consume a share of thei n PA,

which accounts for a moderate share of U.S. producers’ total shipnient to
produce flake.* Therefore, slightly less than half of U.S. producers’. ftz ents, of the
molten product were sold in the merchant market, compared tantis gher
percentage of their shipments of flake PA.

It has been the Commission’s practice to find that the i consists of

all U.S. production regardless of whether the production is for ive or merchant market
consumption.” However, as the Commission also : , the extent of
captive consumption may be relevant as a condition subject imports may
not affect merchant market production and captive ma duction in the same way.*

C. Related Parties

Under section 771(4)(B), produce:
are themselves importers of allegedly
from the domestic industry in approp

(.Q.w\ importers, or who

related to exporters
S s%ized @ﬁ) , may be excluded
ces.” _Application of the related parties

R

ed up e facts presented in each case.”

See, ¢.g., Minebea Co., Ltd. v. United States,

uoting, earings v. United States, 757 F.

ta the ITA [Commerce] to determine standing. . . .").

product t in September of 1990, supplies ortho-xylene to

s duc: RA\under 4 toll agreement. The toll agreement includes, in addition

onversion, a fixed \\\%’ e plant facilities for production plus a complex formula for
roducts, including mwiten PA produced by Sterling Chemical. Report at II-25.

P
1I-17, ’l'a 64 \

it 1J-17, Table
[ 'L‘g}i\\él, ed Carbon Ste ucts i ustrali ustria, Belgiu:
inland ?’L\W [mnan : ) ] ands

Japan, Korea, Mexico, the Netherlands, New Zealand,
Spai reden, and the Upited Kingdom, Inv. Nos. 701-TA-319-332, 334, 336-342,
344, and 347-353 and 731-TA-573-579, 581-592, 594-597, 599-609, and 612-619 (Final), USITC Pub.
664 at 17 (Aug. 1993) ("Certain Flat-Rolled Steel®); Polyethylene Terephthalate Film, Sheet and Strip

from Japan, and the Republic of Korea ("PET Film"), Inv. Nos. 731-TA-458 and 459 (Final), USITC
Pub. 2383 at 19 (May 1991); Potassium Hydroxide from Canada, Italy and the United Kingdom, Inv. Nos.
731-TA-542-544 (Preliminary), USITC Pub. 2482 at 9 and 10 (February 1992). Petitioners and the
respondents agree.

® " See e.g., Certain Flat-Rolled Steel, USITC Pub. 2664 at 15 and 17 (Aug. 1993); Electrolytic
Manganese Dioxide G d Japan, Inv. Nos. 731-TA-406 and 408 (Final), USITC Pub. 2177

at 9 (April 1989).

¥ 19 U.S.C. § 1677(4)(B).

®  Torrington v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992) aff’d, Slip Op. 92-
1383, -1392 (Fed. Cir. March 5, 1993); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct.
Int’l Trade 1987).
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If a company is a related party under section 771(4)(B), the Commission determines
whether "appropriate circumstances” exist for excluding the producet in question from the
domestic industry.® The rationale for excluding related parnes is the concern that domestic
producers who are related parties may be shielded from any injury that might be caused by
the subject unports

Two petitioners, Stepan Company® and Koppers,* have imported subject flake PA
and, thus, are related parties. Therefore, we must consider whether appropnate
circumstances exist to exclude either producer from the domestic industry. Me;
respondents alleged that Stepan 1mported the flake PA "to cover shortages in the'U
States."* At least one plant shutdown is scheduled durmg each year for routine
maintenance.“ Moreover, importers have indicated that since U.S. producers
capacity utilization rates, productnon problems occurred forcing some do mestic
import additional material."” During these plant shutdowns or r NS
whether scheduled or unscheduled, U.S. producers must rely o
supply their own internal needs or to supplement existing
generally purchase PA from other domestic .produ , but Stepan
relied on unports to fill the gaps in supply. Thus, the evig
the primary interest of these U.S. producers is in produci

Koppers accounts for a sngmﬁcant share of total
Stepan accounts for a snmlar share.” Inclusion

“ The primary factors the n.'
citcumsuncesexmtoexcludetherelated parts

(l) m mn‘e of gomestic pi
v}

of the mdusu'y i.e., whether inclusion
the rest of the mdustry

. Int’] Trade 1992) aff'd, Slip gp 9%‘-01383 -
ion’s practice of exummng ese factors in
to exclude related ; Emm... 675
mnmission has also consi whether each company’s
A whed:erthepnmuymterestsoftherehtedpmdmrs
on t See e.g., PET Film, USITC Pub. 2383 at 17-18 (May
N731-TA-239 (Fmal), USITC Pub. 1798 at 12 (hnuary 1986)
790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992) aff°d, Slip Op.
993). Sandvik AB v. United States, 721 F. Supp. 1322, 1331 (Ct.
!.t{'_d 2446 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp.
54 (Ct. Int’l Trade 19 7)(An analysis of “[b]enefits accrued from the relationship” as a major
. "gwhetherloexcludeatelatedptﬂy
be a “reasonable approach in light of the legislative history . . . .").
\Stepan imported flake PA from Mexico which accounted for a fluctuating but small share of all
Mexican imports. Report at I1-45.
“ Koppers imported subject flake from Venezuela during the period of investigation which accounted
for a sx_ni.all bu; 2mcmsmg share of subject imports. Report at I1-45.
r. at
Report at 11-22.
Tr. at 70.
Report at I1-22.
Report at 11I-11 and I1-22.
Report at 11-10, Table 1 and at II-16, Table 3.

2388 3¢2¢
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to skew the financial data.” Based on these facts, we do not find appropriate circumstances
to exclude either of these U.S. producers as related parties.

IV.  CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is a reasonable indication of material injury to a domestic
industry by reason of allegedly dumped and subsidized imports, the Commission considers
"all relevant economic factors which have a bearing on the state of the ind in the United
States . . . ."® These include output, sales, inventories, capacity utilization, et share,
employment, wages, productivity, profits, cash flow, return on investment; abili i
capital, and research and development.” No single factor is dete :
all relevant factors "within the context of the business cycle and co
that are distinctive to the affected industry." In evaluating th
industry, we look at the domestic industry as a whole.*

We note that there are differences in handling and -
PA and molten PA which limit the ability of customers to switch from the‘use of one form to
the other. For example, large-volume molten PA -.. have made considerable
investments in capital intensive molten systems and vcated that- they would not switch

to flake exclusively due to: (1) lack of speed and eff ,‘%
manually unload the bags"); (2) product exposure to wo :

irements for flake

disposal costs of the containers; (4) poorer qu esins; al inv
necessary to handle large quantities of fl , silos etc.). omparatively, small to
medium size end users are prohibit molten PA ‘) invest in a molten

system.”
<2

' While S mestic producers, Kopper’s financial trends
indicate a slightly ce than rt at 1I-32, Table 13.
2 19US.C ).

alleged that there were several factors distinctive to the

sexgensifive commodity chemical, that there was a consolidation of
mprovement in the U.S. economy, and contended that the Commission
the> context of these distinctive business cycle and conditions of
reviewed petitioners’ factors and determine that they are not
to production of PA, but rather are distinctive to any industry

sia, Inv. No. 731-TA-644 (Preliminary), USITC Pub.
mmission may take into account the departures from an
dustry or the unique circumstances of individual companies, but ultimately must assess the condition of
e industry as a whole, and not on a company-by-company basis. *), citing Metallverken Nederland B.V.
nited States, 728 F. Supp. 730, 735 (Ct. Int’l Trade 1989).
Respondent (Importers/Purchasers) Postconference Brief, Attachment 1. The Mexican respondents
said that "although flake PA competes with molten, it does so at a severe competitive disadvantage due
to intrinsic disadvantages of the flake form that add to the cost of the end user and which require a
discount in price to find a market.” Respondent (Mexico) Postconference Brief at 4; Tr. at 80. The
Venezuelan respondent stated that “different handling and processing requirements necessitated by the use
of the two forms have significant economic consequences for the customer” since the molten PA is hard
to handle, corrosive, solidifies at 240 degrees Fahrenheit, and requires expensive equipment to use.
Resgondent (Venezuela) Postconference Brief at 4.

Chairman Newquist does not join the preceding paragraph. In his view, this discussion is
inconsistent with the single like product analysis.
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Apparent U.S. consumption of PA fluctuated by quantity during the period of
investigation but declined overall by less than one percent between 1990 and 1992.*
Consumption was lower in interim period (January-September) 1993 than in interim period
(January-September) 1992. Apparent U.S. consumption of PA by value, however, increased
steadily by 11.2 percent from 1990 to 1992. It was 5.1 percent lower in the interim period
of 1993 than in the comparable period of 1992.

We discuss production conditions separately for molten production and for flake
conversion since the production of molten PA and the further conversion
into flake PA involves separate production processes. A discussion of overall production
data would be skewed and would not reflect the different capacity constraints.in the molten

production and flake conversion processes. Domestic production of molte ed by
4.3 percent from 1990 to 1992, and was 4.8 percent lower in interjniperi 938

compared with interim period 1992.” Domestic production ake (PA de U- by 38.2
percent from 1990 to 1992, with most of the decrease - ing interim
period 1993, domestic production of flake PA was 7 per compared to interim

period 1992. Capacity to produce molten PA fell by 11.3 perce;
an overall decrease of 9.4 percent for 1990 to 1992; interim peri
percent higher than during the comparable period :
declined by 10.6 percent from 1990 to 1992, with 2
1991. Capacity utilization rates for molten thoug .
percentage points from 1990 to 1992. Capacity utilizationra or flake\PA, which already
were lower than similar rates for molten I'by 22.8 percentage points from 1990 to

3 capacity was 3.1
to produce flake PA
- rripg from 1990 to

1992, and was 3.8 percentage poin terim period bmpared with interim
period 1992.

The domestic industry’s U yated by quantity between years,
but declined overall by 3.2 perce was 4.7 percent lower in the
interim period of 1993 than i 3 Domestic shipments of PA

ith most of the increase reported for

by value increased from 199
e . shipments of PA by value were 7.5

the 1991-1992 peri

industry declin by quantityand-By 70.1 percent by value from 1990 to
1992.

a share of U.S. shipments increased 1.4 percentage
1993 was 1.6 percentage points higher than interim

*  Data referred to in this paragraph are summarized in Report, Table 2 at II-13 and II-14, unless
otherwise noted.
®  Data referred to in this paragraph are summarized in Report, Table
3 at II-16, unless otherwise noted.
®  Data referred to in this paragraph are summarized in Report, Table
2 at 11-13 and II-14, unless otherwise noted.
¢ Data referred to in this sentence are summarized in Report, Table
4 at II-17 and II-18.
€ Data referred to in this paragraph are summarized in Report, Table
S, at II-21, unless otherwise noted.
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Employment in the domestic PA industry declined 12.2 percent from 1990 to 1991,
with a slight further decrease later in the period of investigation.® From 1990 to 1991,
hours worked declined by 13.6 percent, total compensation by 16.7 percent, and hourly total
compensation by 3.6 percent. While hours worked also declined by 4.3 percent from 1991
to 1992, total compensation and hourly total compensation increased from 1991 to 1992.
During interim period 1993, hours worked, total compensation, and hourly total
compensation were 0.7 percent, 8.5 percent, and 7.7 percent higher, respectively, as
compared with interim period 1992. Productivity increased by 15.8 percen

1992, but was 5.4 percent lower in interim period 1993 compared with interim.period 1992.

The financial performance indicators for the domestic PA i vere itive and
showed increases over the period of investigation after some initial - 9¢ From
1990 to 1992, the PA industry experienced a 6.1 percent decline i : juantity, but
a 7.6 percent increase by value.* Operating income, whi i each year

during the period 1990-1992, increased by 614.9 percent by 41.5
percent from 1991 to 1992; interim period 1993 was 10.6 perce
1992 period. Similarly, net income, which was positive for 1991 1992, increased by
296.6 percent from 1990 to 1991 and continued to 22 cent from 1991 to
1992; net income for interim period 1993 was 1.7 perc¢ent-higher than the comparable 1992
period. The operating income margin (ratioof operating income to nesa

percent in 1990 but increased to 11.7 percent\in\1991 a '

17.7 percent in interim period 1993 comp 14.9 percent i rinterim>period 1992.
After the net loss in 1990, the net incom s¢ 0 11.9 pércent jn>1991 and to 15.4
percent in 1992. The net income marg percent in\interim-period 1993 compared

with 14.8 percent in interim peri

The cost of goods sold fo

1990 to 1991 and remained consta

by 12.9 percentage points . hile

(SG&A) expenses also declineg 8.5 p Tom 1990 to 1991 and increased by 1.7
l XA ¢ N

eclined by 7.3 percent from

the domestic PA industry remained
ever, expenditures for interim period 1993 were
m period 1992.% Finally, the domestic industry’s
ercent from 1990 to 1992; however, exgendituws for
wer than the comparable 1992 period.” ®

©  Data referred to in this paragraph are summarized in Report, Table
, at I1-23 and II-24, unless otherwise noted. BASF, which closed a PA production facility in 1990, was
the only producer reporting a reduction in employees over the period of investigation. Report at 11-22.
“ Data referred to in this paragraph are summarized in Report, Table
12 at II-31 and II-32, unless otherwise noted.
©  Data referred to in this paragraph are summarized in Report, Table
12 at I1-31 and II-32, unless otherwise noted.
“  Report at 11-34.
¢ Report, Table 15 at II-35.
® Based on the foregoing, Chairman Newquist concludes that the domestic PA industry is not
experiencing material injury.
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In all of the subject investigations, I make negative determinations. Thus, I concur
with a majority of my colleagues that there is no reasonable indication that the domestic
industry producing phthalic anhydride is materially injured or threatened with material injury
by reason of imports from Israel and Mexico which are allegedly subsidized and sold at in
the United States at less-than-fair value, and by reason of imports from Brazil and Hungary
which are allegedly sold in the United States at less-than-fair-value. Unlike\my colleagues,
however, I also determine that there is no reasonable indication of threat o ial injury
by reason of imports from Venezuela which are allegedly subsidized United
States at less-than-fair-value.

I join the majority’s discussion of like product, domestic i
the domestic industry, and begin these views with further ration\on

L

e whether the domestic industry is

In my analytical framework, I must first d -
whether such injury is "by

"experiencing material injury” before I reach the ‘-—\ i

reason of" subject imports. Here, there is no. reasonak ation th domestic industry
producing phthalic anhydride is materially injuted. For the itle"\VII
determinations, what constitutes material injury will vary from o el to another. And,
no single performance indicator is disposi 9 the' question

Based on the record in these prel S : igation mestic phthalic
anhydride industry is performing quite favorah though to declined irregularly

e, e domestic industry’s .

during the period as subject impc
operating income increased stead

wl e1ir mar
par/and terim periods.' Similarly,
b ,} and operating return on total
clude that there is a reasonable
%ﬁ is not inconsequential, immaterial,

ion, I proceed to a threat of material

ides, in pertinent part, that for purposes of a threat of

on [subject to the negligibility provision in
material injury] may cumulatively assess the
price effects of imports from two or more

P such imports — compete with each other, and with

' Report at Table 12.

. (N

> Report at Table 14.

‘ 19 U.S.C. § 1677(T}(A).
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the like products of the domestic industry, in the United States
market . . ..}

In other words, cumulation for a threat analysis is discretionary, and is even more so
if a co ’s imports are negligible and without discernible adverse impact on the domestic
industry. level of imports may be negligible is, in important part, a function of the
relative health of the domestic industry. Where, as here, the domestic industry is
prosperous, a large volume of imports may nonetheless be found to be negligible. In these
investigations, I determine that imports from Brazil, Hungary and Israel are negligible, and
do not cumulate these imports. I further determine that imports from Mexico an

are not negligible and may be appropriately cumulated for a threat anal%ms %
A. i
‘- AN
with

There is no dispute that imports of phthalic anhydride
imports from Mexico and Venezuela, and with the domestic like

2. Negligibil

Imports from Brazil, Hungary and Israel, individ
0.3% of domestic consumption during the p
available.” Only in interim 1993 (January-Septe
imports account for more than 0.3% of domes
0.7%." In contrast, in 1992, imports from Me
1.6% respectively of domestic consumption. mp3
share of consumption as well as to th¢ cumulative sha
(6.0% in interim 1993), demonstrates\that its share during
ot

significant.”

Accordingly, due to th entis shar pmestic consumption accounted for
by imports from Brazil, Hungary, and Israel, pa ‘Fﬁ;\#\‘ 'light of the condition of the
domestic industry, ‘ﬁ"" at.imports from each of these three countries are negligible and
without discernible adverse act festic.indu try.

B.

umx‘ om h ico A m
N/ N .

S

w. ] l6ﬂmv)m(emphsis added). I view this language to require scrutiny of
rily g phic and temporal co ition between the subject imports and the domestic like products;

g competition on the basis of the substitutability of these products is a lesser consideration.
Conference transcript at 110, 112; Report at II-49 and II-50.
?  Report at Table 19.

. (N
R R
10 m‘
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I find that there is a reasonable overlap of competition between Mexican and
Venezuelan imports and the domestic like product. I note that neither the Mexican or
Venezuelan respondents made any assertions to the contrary. There were sales of Mexican
and Venezuelan phthalic anhydride during all fifteen quarters of the investigation," and these
sales were marketed nationwide."

2. Negligibility

Individually, imports from Mexico and Venezuela accounted for an
significant share of domestic consumption. In 1990, Mexico’s share of con
0.9%; Venezuela’s, 0.8%."” Had these levels stayed constant, I wq% haye bee lined to
find Mexican and Venezuelan imports negligible as well;, however, at>lec
1992." In fact, throughout the period of investigation, including i 3, imp
Mexico and Venezuela accounted for 85% or more of the subject impo f domestic

. me
analysis.

consumption.”
Therefore, I determine that imports from Mexico &

significantly implicates my assessment of wh
industry is threatened with material injury.
injury 1s real and that actual injmy is 1
ten factors in the threat analysis.'

" Report at Tables 23 and 24.
2 Report at [1-49; Conf

Report

(I) any increase in production capacity or existing unused capacity in the exporting country likely
t in a significant increase in imports of the merchandise to the United States;

(IIT) any rapid increase in United States market penetration and the likelihood that the penetration
will increase to an injurious level;

(IV) the probability that imports of the merchandise will enter the United States at prices that will
have a depressing or suppressing effect on domestic prices of the merchandise;

(V) any substantial increase in inventories of the merchandise in the United States;

(continued...)
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investigations and in light of the strong condition of the domestic industry, I determine that
there is no reasonable indication that imports from Mexico and Venezuela which are '
allegedly subsidized and sold at less-than-fair-value in the United States threaten the domestic
industry with material injury.

Although both countries allegedly subsidize the production of phthalic anhydride,
petitioners allege only one export subsidy program in each country. Moreover, petitioners
did not estimate the amount of either the production or export subsidies. While information
regarding the nature of these subsidies would likel& be further developed in a
investigation (and in fact may be for Venezuela), the record at the time of these preliminary
determinations does not evidence that the threat, if any, posed by imports benefi from
these subsidies is real and that injury is imminent.

During the period of investigation for which full-year data are availal
cumulated productive capacity of the two countries increased by only 3.3
non-weighted average capacity utilization for the two countries was nearly
the investigation, and 95% in interim 1993.®

Although imports from Mexico and Venezuela more than double
the domestic share of consumption never fell below 95% during this\peri
marginally lower in interim 1993.* More significantly, ;
subject imports, the domestic industry reported consis
margins.? Accordingly, to the extent that any past i

7 (...continued)
(VI) the presence of underutilized capacity for

(VII) any other demonstrable adverse
importation) of the merchandise (whether
cause of actual injury;

(VIII) the potential for
manufacturers, which can

wned or controlled by the foreign
pvéstigation(s) under section 1671 or
this title, are also used to produce

'ves imports of both raw agricultural product
from such raw agricultural

son of product shifting, if there is an ive
5(b)(1) or 735(!&(&) \:x:; respect to either the raw

1

Report at [I4 and II-5.

®  Report at Table 17.

. (-

¥ Report at Tables 17 and 19.
2 Report at Table 12.
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"rapid,” there was no indication that such increased imports had any injurious effect on the
domestic industry. And the record does not indicate any future "rapid” increases which will
result in a real threat of imminent injury to the domestic industry.

Similarly, although the Mexican and Venezuelan imports appear to have consistently
undersold the domestic like product,” this underselling has not had any demonstrable adverse
effect on the domestic ind ’s performance. In fact, in 1990, when Mexican and
Venezuelan imports accounted for only 1.7% of domestic consumption, the average non-
weighted sellinf price for domestic phthalic an%ydride was $0.347 per pound * By 1992,
when the cumulated imports accounted for 3.9% of domestic consumption, the\z
weighted selling price for domestic phthalic anhydride was $0.356 per pound
of approximately 2.6%.” Although the non-weighted average selli ice 0
like product dropped in interim 1993, so too did the cost of orthoxylene, \an i gedstock
which accounts for approximately 60-70% of the cost of producing ahd selling phi
anhydride.® Accordingly, there is no reasonable indication that conti D
Mexico and Venezuela will imminently suppress or depr: ic pri a significant
degree, if at all.

While importers’ reported inventories of the cumulated ies’ phthalic anhydride
increased during the period of the investigation, the amount held in‘iniventory never exceeded
10% of the amount of the reported exports to the Unite ates by the subject producers.”
Further, the amount of subject merchandise in domesti¢ inventory never accounted for even
1% of total domestic consumption of phthali¢ anhydride herefore, I find that the increase
in inventories of the subject imports poses i
industry.

Both Mexico and Venezuela consufy
anhydride production in their home markse
in addition to the United States.® There)i
that either country has any intenti i
the United States phthalic anhydr
markets.

Finally, the record is tion that continuing imports
from Mexico and Venezuela'\w : ga on existing development and
production efforts e domestic i y. 1o th trary, the domestic industry has

, however, to suggest
s&gt or long-term, to divert to
ket or shipped to other export

chemical compound unlikely 't nbjec gxtensive efforts to develop a derivative or
more advanced version. i d,lit\is instructive that the domestic industry’s reported
reielajrlc d development R equalled even 1% of the total cost of goods
sold.

*  Report at II-30; Table 12; Figure 3.
7 Report at Tables 16 and 17.

®  Report at Tables 2 and 16.

®  Report at Table 17.

¥

% Report at II-34; Table 12.
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Based on my analysis of the above-referenced stamtor{{ﬂneat factors, I find no
reasonable indication that imports of phthalic anhydride from Mexico and Venezuela pose an
actual threat of imminent injury to the domestic industry.

I note that in other Title VII investigations, particularly where the domestic industry
shows more compelling signs of injury, a threat ing might be warranted based on data
comparable to that for Mexico and Venezuela. However, in these investigations, these data
in light of the healthy and improving condition of the domestic industry, cause me to
determine that the imports are not a real threat of imminent injury to this industry.

Iv.  CONCLUSION

For the foregoing reasons, particularly the robust condition of the d
the negligibility of imports from Brazil, Hungary and Israel, and the ab:
threat of harm from imports from Mexico and Venezuela, I d ine.
reasonable indication that imports from any of the countries su to
the domestic industry with material injury.
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SEPARATE AND DISSENTING VIEWS OF VICE CHAIRMAN WATSON'

Based on the information obtained in these preliminary investigations, I find that
there is a reasonable indication that an industry in the United States is threatened with
material injury by reason of LTFV imports of phthalic anhydride (PA) from Brazil and
LTFV and subsidized imports of PA from Venezuela.

of the subject imports, the Commission is required to cumulati
effect of imports from two or more countries of like prod

by reason of the subject imports. First, I co:
Hungary, Mexico and Venmela competes wi

excluded from cumulation. Second, I co
injury to the U.S. domestic industry i
negligible under the U.S-Israel Free

provision in the 1988 Trade Act.* S
1. The Competi

t provisio; \ ad .;,. to the cumulation

In assusm ts compete ther and with the domestic like
product, only a b > of co eqmred and the Commission need
not find that "alll imports co e with rts and all domestic like products." ¢

*‘\ irman Watson, Commissioner Brunsdale, Commissioner
‘«" dxscussnon of the issues of Legal Standard for Preliminary
: u\ Industry and Condition of the Industry.

(W) \Chaparral Steel Jnited States, 901 F.2d 1097, 1105 (Fed.

o ited States, 718 F.Supp. 50-52 (Ct. Int’l Trade 1989) ("Completely
ppin mrketsmnotrequd *); Granges Metallverken AB v, Untied States, 716 F. Supp. 17, 21,
(Ct. lnt’l Trade 1989) ("The Commission need not track each sale of individual sub-products and their
nterparts to show that all imports compete with all other imports and all domestic like products...the

Commission need only find evidence of reasonable overlap in competition®); Florex v. United States, 705

F. Supp 582, 592 (Ct Int’l Trade 1989) ("[clompletely overlapping markets is [sic] not required.").

The Commission has generally considered four factors, including:

(1) the degree of fungibility between the imports fmm different countries and between imports
and the domestic like product, including consideration of specific customer requirements and other
quality related questions;

(2) the presence of sales or offers to sell in the same geographical markets of imports from
different countries and the domestic like product;
(continued...)
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There is no dispute that the subject imports of PA have been marketed in the United
States through common and similar channels of distribution throughout the penod of
investigation and have competed nationwide with each other in the U.S. market.” Imported
flake PA may be used interchangeably with domestic flake and molten PA for all
applications.” I note, however, that the degree of commercial substitutability may be limited
due to specific customer requirements.’

Based on the above facts, I determine that subject imports of flake PA compete with
each other and with the domestic like product.

2. The Negligible Import Exception

a. The Statute and Legislative History
Section 771(7)(C)(v) of the Act provides that the Co:

cumulate those imports of the merchandise subject to investi
have no dnscemable adverse lmpact on the domestic mdustry

()] the volume and market share of i
a sales transactions involving the i

¢ (...continued)
(3) the existence of common of ¢ .1* ion for imports from different
countries and the domestnc w

(4) whether the imports Q y p ,,(\

See Certain Cast-Jron ,;f!! ttir h u—.un-“ Kores, and Taiwag, Inv. Noe 731-TA-

278-280 (Pmal), uUs B45 \(May 986), .n‘:f'?m nited , 678 F.
Supp. 898 (Ct. Int’l R 9 Cir. 1988).

f'd, 859
minative hstoffuctorsnsnotexclusnve these factors are

.
th
B

mmission witha framewo fordetemmngwhethuthempomoompetewnh
. o product, Sés Wicland Wi , 718 F.Supp.
de 1989); Grange ?t:‘ etken AB v. Untied States, 716 F.Supp. 17 (Ct. Int’l Trade

\‘ 582 (Ct lnt'l Trade 1989)
"\\ the imports directly compete with each other and with the
nd . While a few producers and importers reported selling PA in
5 her U.S. producers and importers reported selling nationwide. The
maintain lomehmtltxononthedxmnoefrom
wever.smceUS producenm ocated in different geographic areas, this does not limit
conipetition with the imports. Moreover, since domestic and import PA have similar transportation
difficulties, they also compete nationwide. In addition, most import and domestic PA is sold directly from
5. producer or importer to the end user. Confideatial Report (hereinafter referred to as "CR") at
I-8, 1-18 and 1-69; Public Report (hereinafter referred to as "PR") at II-5 and II-6, II-11, and II-49.
Note: all references to Tables can be found in either the CR or in the PR and, thctefore a PR page
number is not provided.
; Reopmicnt (Venomucla) Postcon Brief at 3-5; Respondent (Impo
espondent (Venezuela) Postconference Brief at 3- t rters/Purchasers)
Postconference Brief, Attachment 1. I also note that there were mixed reports from producers, importers,
and some purchasers regarding possible quality problems with imported flake PA which might reduce their
substitutability for some applications. CR at I-8; PR at II-6.
19 U.S.C. § 1677(7)(C)V).
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() the domestic market for the like product is price sensitive by reason of the
nature of the product, so that a small quantity of imports can result in price
suppression or depression."

All factors need not be present for imports to be considered negligible."

Where market share increases even by small amounts, I look carefully at whether a
discernible adverse impact from such imports exists.” I note ’that the Co ion has never
established a numerical benchmark for application of the exception. I have
that mports that are not isolated and sporadic may, in appropriate circumstanc
negligible."

Finally I note that the Commission has in the past apphed :ﬂé excepti
notwithstanding the price sensitive nature of a particular market hi
molten PA market has limited price sensitivity to the price of Mporte
degree of substitutability between the molten and flake produ he
however, appears to be sensitive to the price of imported f e P

In addition to the statutory factors discussed above, the
examined four additional factors: (1) whether the d lomes ic industry
considerable injury and has long been battered by import price competi
the market share of the su %ect imports is rising or falli ) whether any cross-ownership

"already suffering
ion";'"* (2) whether

of foreign producers exists;” and (4) the de, of dire etition between
the imported product and the domestic ptodﬁ&

"o19 U S.C. § 1677(7)(C)(v) @ < @

u orripgton V. jted ates, 790 F: \'év_- .

s i&, in_Flat-Rolled ;ﬁﬁu_ I\ Rroduets from @-- ina,_Australia, Austria, Belgium
Brazjl, Canads inland, Franc d!ﬂmmzﬁlu N u;_;\Tﬂ' ico; th therlands, New Zealand
Poland, Romania, Spain q-@ YT('LTL'”_. 701 -TA-319-332,334,336-342,344
and 347-353 (Fmal) and lnvs STA-57. \ 4-597,599-609 and 612—619 (anl),
USITC Pub. 2664, at 28-33 \- 0 as at-Roll ; Certain
Circule Weld Non-Allo il, the Republic of Ko e Xico

Romania mm
at 27-32 (Octoher -
and nnpons deemed

}.. d 731-TA-532—537 (Final), USITC Pub. 2564

ports with market share of 0.5 to 0.7 percent
sporadic sales; compare exception not applied to

ket 8l s of one to three perceat and growth in volume,

--\ ce eensmve, and imports had not been isolated nor

o\x‘ iminary), USITC Pub. 2359 at 28, 30-36 (February 1991)
Q' ntries (Austria, Italy, the Netherlmds and Sweden); imports

low 0.3 percent).

ple ' Republic of China, Inv. No. 731-TA-472 (Final), USITC Pub.

18 fird m)Argentxmwetecumulated market share was never below 1.1

t gation

vat 1171, aff’d 991 F.2d 809 (Fed. Cir. 1993).

pel, USITC Pub. 2664 at 32 (August 1993).

“ CRatI-70-71; PR at II-49-50

" CR at 169 and I-70; PR at 149-50.

“  See Circular Steel Pipes and Tubes, (Preliminary), USITC Pub. 2454 at 23 n. 97 (November
1991); Coated Groundwood Paper, (Preliminary, USITC Pub. 2359 at 33 (February 1991). This factor
denves from the OTCA legislative history quoted supra p. 23.

1 (Pnhmlmry). USITC Pub. 2454 at 23 and 24 (November
1991); undw (Ptehmmary USITC Pub. 2359 at 31 (February 1991) (discussion
of France and United Kingdom); m, USITC Pub. 2292 at 20 n. 69 (June 1990).

¥ Sec Coated Groundwood Paper, (Preliminary, USITC Pub. 2359 at 28-29 (February 1991); Ball
Bearings, (Preliminary), USITC Pub. 2374 at 26 n. 93 (April 1991); Electrolytic Managese Dioxide,
(Fmal), USITC Pub. 2177 at 13-15 (April 1989).

Certain Flat-Rolled Steel, USITC Pub. 2664 at 31 (August 1993); Coated Groundwood Paper,
(Preliminary, USITC Pub. 2359 at 28-29 (February 1991).
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b. Considerations in this Investigation

All countries in these mv&ctlgatlonszz have relatively low market penetration for at
least part of the period of investigation and therefore were considered for exclusion from
cumulation under the negligible import exception. ‘

I determine that imports from Mexico and Venezuela are not negligible because the
market share and absolute volumes of subject imports from those countries were not
insignificant and rose throughout the period of investigation.® * Imports from M
Venezuela were not isolated and sporadic; they entered the United States nation
throughout the period of investigation. I, therefore, cumulate imports from Mexi
Venezuela for determining whether there is a reasonable indication of material i
reason of the subject imports from those countries.

I determine separately that imports from Brazil and H
the market share and absolute volumes of the subject imports tries-v
msxgmﬁcant in and of themselves and as compared to the su i fexico and
Venezuela.”® * There were no Brazilian imports in 1990; there w imports of PA from
Hungarly until 1992.” Although imports from both Brazil. :

ated they were imported for limited portions o: (’

minimal volumes and market shares accounted for by B »a‘ an-and Hunganan mports had
no discernible adverse impact on the domestic i ~ he three y: iod of
investigation. I do not cumulate the subject i Brazil )and H ith the
subject imports from Mexico and Venezuela.

3.

As amended by the 1988 Omnj
title VII contains a speclal provision f

{) ("the 1988 Act”),
4-& %?@ rts from Israel should be
i on 1677(7)(C)(v) provides

subject to the statute’s cumulation requirefn

Z  See section I.
> CRatl6s

gardin innleofcnmnhﬁonforlsuel
ican. PA \-*‘ et share increased throughout the period of
he market/share held by Mexican PA by quantity was 0.9
eat i 1992 with market share for interim period 1992,
percen Data demonstrate a similar trend for Mexican
petcen inl990m2.5pementml992 with market share
p to 3.8 percent. U.S. shipments of imports from
e ml990(ol991mdby811pemtfmml991tol992
tenmpenodl992mdmtenmpenodl993 CR at C-6, Table

ble19. Venezuelan PA market share by quantity increased from 0.8
01991 and 1.6 perceat in 1992. Imports from Venezuela accounted for

'thmmcmseofl19petmtbetweenmtenmpenodl992mdmtemnpenodl993 CR at C-
6, Table C-3.

® CR at I-65 and 1-66, Table 19. The market share by quantity and by value of Brazilian PA was
0.1 percent in 1991, 03remtml992mdmmtenmpenodl992 and 0.2 perceat in interim period
1993. U.S. shipments of Brazilian rts were small throughout the period of investigation. Imports
increased in quantity from 1991 to 1992 but declined between interim periods. CR at C-6, Table C-3.

» CRuI-GSde-66 Table 19. ThemrketaharebquhtymdbyvalneofHungmmPA
impoﬂsfor1992waslessthm0lpetceutmdqulpewentfo:mtenmpenodl”S U.S. shipments
of imports from Hungary were extremely small during the period of investigation. CR at C-6, Table C-3.

7" CR at I-65 and 1-66, Table 19.
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that, for the purposes of the negligible imports clause for material injury determinations and
certain aspects of threat determinations:

the Commission may treat as negligible and having no discernable adverse
impact on the domestic industry imports that are the product of any country
that is a party to a free trade area agreement with the United States which
entered into force and effect before January 1, 1987, if the Commission
determines that the domestic industry is not being materially injur
reason of such imports.”

Israel is the only country to which this clause is applicable. % ’
The legislative history affords the following explanation of this.provjsi

Before applying the provision, in any investigation, involv
Israel, the ITC would first determine whether a domestic i
materially injured by reason of the imports from Isfae
affirmative determination, this provision would not app
negative determination, it would be authorized to conside
negligible and having no discernable imp:

In deciding whether such imports are neglig
impact on the domestic industry, theJTC sho
economic factors regarding the imports, includi
from Israel, relative to both domesti i
investigation, their effect on U.S.
on domestic producers.”

In short, there are two
guage: (1) in deciding
ist make an independent injury
ommission makes a negative

This provision was applied ir
aspects of the Israel exception that ‘are
whether to cumulate imports fron

injury determination with( respe these'i the \de
discretionary with the; ( . an affirmative injury determination with

So2d Sess. (1988) at 621 (Conference Report). See the 1988
Nz provisions of U.S.-Israel FTA take precedence over statutory
et sistency), and S. Rep. No. 71, 100th Cong., 1st Sess. 244 (1988)
section,\ noting Congressional intent to "assure that the principle of bilateral
nd mutualadva age under the agreement is maintained by not applying any provision of
srael if there inconsistency between a particular provision and the agreement.”)
[hi§ provision was considered by the Commission in the first investigation which involved Israel
8 Trade Act, Steel Wire Ro, m ina, Chil dia, Israel, Mexico, the le’s
hina, Taiwan, and Thailand, Inv. Nos. 701-TA-305 and 306, and 731-TA-476-482
Preliminary), USITC Pub. 2343 at 20-22 (December 1990) (Commission considered the exception and
exercised its discretion not to cumulate Israel imports with imports from the other subject countries for
assessin, ﬁl‘;edlmntofmtenﬂ' injury by reason of the Isracli imports. The Commission noted that Israeli
imports accounted for an insignificant share of apparent domestic consumption throughout the period
of investigation, market share had declined between interim periods, imports had remained stable, and
there were no lost sales allegations which involved imports from Israel.)

% In Steel Wire Rope, the Commission considered whether a one or two-part test was required for
the purposes of addressing cumulation of Israeli imports j.¢., if the Commission finds "no material injury
by reason of such imports,” whether it must then make a second distinct determination as to whether these
imports are "negligible and having no discernable adverse impact.” The Commission determined t?x.:d the

' (continued...)
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respect to Israel, Israeli imports would not be treated differently from other subject imports
for the purposes of cumulating.

As discussed below, I determine that there is no reasonable indication of material
injury to the domestic PA industry by reason of the subject imports from Israel.

a. Yolume of PA Imports

The volume and market share of PA imports from Israel were extr.
Israeli 1mports accounted for 0.1 percent of the domestic market in terms of
value in 1992, while domestic producers held 96 and 95 percent of the market
quantity and value in 1992. The highest market share attained by the Israeli i uring
the period of investigation was 0.7 percent in interim period 1993. US. sh ats
imports were extremely small throughout the period of investigation. ‘
imports in 1991.° :

er the imports
cregses tha othetwnse would have

\

whether there has been significant price underselling o

depress prices to a significant de; egree or prevent price

occurred, to a significant degree. ~
To analyze the effect of this volume of imports on

and -on the domestic industry, I consider a number of factors ‘aba d the
nature of the products, such as substxmtablhty een and e domestxc
like product, and the availability of substit: Fm cts e mar|

The record indicates that domestic and\i u,a ort ] tre declined since 1991
and closely follow similarly declining ortho- e fact that the

Israeli imports undersold domwtl
evidence that the very small quantx
significantly depressed or suppr

the extremely small market hare
share held by the domestic
had the price of the '

of ungatnon, there is no
g domestic mar] etglace has
ake or molten PA.™ Given
and because of the large market
t have increased significantly

rices of e
tnc sal '

je orts on the domestic industry, I consider,
\ ;ihon, productnon, shipments, a;g utnhzatxon,

nance capltal investment, and resear development
S\ con umption b quantity over the period of
” g record show a ealthy omestic industry. The

nti ile, India ¥ :
TA-305 and 306, and 731-TA-476-482 (Prehmmlfy), USITC Pub. 2343 at 22 .62
= DaureferredtomthupungnphmmmmnudmtthRul-ﬁmdl-ﬁ Table 19, unless
otherwise noted.
% CR at C-6, Table C-3.
“ 19US.C. § 1677(7)(C)(n)
¥ CR at I-75, Figure 3.
¥ CRa 1-82 Table 22.
v 111emordmdnu(uthﬂdmostnolnuliimpoﬂswmsoldinl990mdl991. CR at C-6, Table

-3,
® 19 U.S.C. § 1677(C)iii).
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domestic PA industry has been able to significantly increase its operating income, net sales
by value and productivity dunns the entire g:gxod of investigation, despite the increase in
Israeli imports in interim 1993.™ I do not any evidence in the record which
demonstrates that the extremely small quantxty of Israeli imports has adversely impacted the
domestic PA industry. Given the extremel X small market share held by Israeli PA imports,
and because of the large market share held by the domestic industry, it is unlikely that
domestic sales would have increased significantly had imports been fairly traded.
I conclude, therefore, that the domestic industry is not materially inj ed by reason of

the subject imports of PA from Israel. I exercise my discretion to treat these

"negligible and having no discernible adverse impact on the domestic indust
cumulate Israeli imports with other imports under investigation.

In detenhining whether a domestic industry is materiz
subject imports, the Act directs the Commission to consider:

(D the volume of imports of the merch bject of the
investigation,

(II) the effect of imports of that merchandise States for like
products and

(IIT) the impact of imports<of ercharidise on g;cii)toducets of like
‘products, but only in the context.of pr St the United States .
For the reasons dis ed belov find that er reasonable indication that the

domestic PA industry is matérially injured non-cumulated subject imports

from Brazil, Hungary,

Venezuela.
In reachingth ' --' e substitutability of imported flake PA

for domestic molten PA an icflake PA? There are essentially no substitute

products for PA . its catio .° While imported flake PA appears to be

commerciatly sub P! , there were reports of quality problems

sources 0 P whlch in some instances could reduce the
orters indicated that the subject import flake PA
. Overall subject imports and the domestic flake PA

ated imports from Mexico and

® CR at C-6, Table C-3.

® 19 U.S.C. § 1677(T)(C)(V).

‘19 U.S.C. § 1677(7)(B)(i).

< Petition at 73.

© CR at I-8, 1-69 and I-70; PR at II-6, II-49 and II-50. However, information from producers,
importers, and certain purchasers was mixed regarding any quality differences between imported and
domestic flake PA. ]Id.

“ CR at I-8; PR at II-6.

1-27
1-27



form is used only by large-volume customers.® Moreover, all PA consumers purchase some
of the flaked product. Small-volume manufacturers use flake PA exclusively, while large-
volume consumers purchase flake for inventory to use in the event their liquid handling
systems become disabled.” Flake and molten PA have a "reasonable, byt limited degree of
interchangeability” due to differences in handling and processing requirements which mean
that theg are not close economic substitutes.® Importers and purchasers maintained that the
use of flake PA is more costly and that large-volume molten PA customers would not switch
to flake exclusively due to: (1) lack of speed and efficiency (it "takes considle time to
manually unload the bags"); (2) product exposure to U.S. workers and to the environment;
(3) disposal costs of the containers; (4) poorer quality resins; and (.5,) capital investn
ncecessary to handle large quantities of flake (hoppers, silos, etc.). gh m
producers felt the two forms were substitutable, they also noted some

additional handling, increased energy costs to heat flake, disposal of contdiners, and pessible
costs to modify or purchase equipment to handle flake, that limit such ¢ n.”) |At the
conference, one of the U.S. producers indicated that the firm uses en PA-and would

not switch to use of flake PA for its captive consumption of ic\product.” Overall
there appears to be low commercial substitutability of flake PA for PA,
During the period of investigation, flake PA accounted for 10 to 13 percent of
apparent U.S. consumption of all PA (both molten and fla for example, about
47 percent of apparent U.S. consumption of all PA was \a
sales of molten PA, about 42 percent was captively consun . prod
percent was accounted for by U.S. producers’ sales of dome : : about 4
percent was accounted for by all subject imports o -
The evidence in the record indicates that the
domestic molten market is limited. So .
switch their captive use of molten PA to
purchasers, it appears that only a small f

o
NA1CH

ased on-discussions with
1ee ’ercial molten sales

comy

are, or, could be subject to such a s @ astomer requirements.*
Further limiting the impact of the subject im| to_flake PA could include
domestic as well as imported flake-P# that the imported PA

leged that the molten PA sold mostly to large

old primarily to small and medium users. dent
Pos i §; Trat 61, 81 and 82. Petitioners indicated that this pattern

of sale was histori i been changing. Tr. at 22-25.

“ ; PR ing the peniad of investigation, flake PA accounted for 10 to 13 percent

1-20, Table 2.

pon( mporters/P \-\s sers) Postconference Brief, Attachment 1. The Mexican respondents
d ths hough flake PA competes with molten, it does so at a severe competitive disadvantage due
o intrinsic ‘disadvantages of the flake form that add to the cost to the end user and which require a

discount in price to find a market.® Respondent (Mexico) Postconference Brief at 4; Tr. at 80. The

enezuelan respondent stated that "different handling and processing requirements necessitated by the use
of the’two forms have significant economic consequences for the customer” since the molten PA is hard
to handle, corrosive, solidifies at 240 degrees Fahrenheit, and requires expensive equipmeat to use.
Resgondaxt (Venezuela) Postconference Brief at 4.

CR at 1-70; PR at 11-49-I1-50.

Tr. at 36 and 37.
CR at 1-20, Table 2.
CR at ]-71, n.39; PR at I1-50, n.39.
Tr. at 36 and 37.
CR at I-71 and I-72; PR at II-50; Respondeat’s (Importers/Purchasers) Postconference Brief,
Attachment 1.

-3 3B - I
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1. Brazil
a. Yolume of PA Imports

In determining whether there is material injuz by reason of the subject imports, the
statute directs the Commission to consider "whether the volume of imports of the
merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant."*

As discussed above in the cumulation section, the volume and market e of PA
imports from Brazil were extremely small. Brazilian imports aceo\s&ted fi t of
the domestic market in terms of quantity and value in 1992.” This ighest \market

share attained bg6the Brazilian imports during the period of investigati

producers held 96 percent and 95 percent of the market in of gaantit ue in
b
isc

1992. U.S. shipments of Brazilian imports were small ut th
investigation. Imports increased in quantity from 1991 to eclined between
interim periods; there were no Brazilian imports in 1990.® Whi that the smaller

the volume of the subject imports, the smaller the e they will have on the domestic

industry, a determination of whether the volume is §ig
such as the level of substitutability and the availability. of sul
condition of the domestic industry and the non-price f

the volume of imports to be significant.

products. Given the
sed above, I do not find

(Domestic Prices

In evaluating the effect of the subject imports ice pmmission considers

whether there has been significant price erselling of imports an

depress prices to a significant degree

occurred, to a significant degres
To analyze the effect of

and on the domestic indust

nature of the products, s

orts.en domestic prices of the like product
of factors about the industry and the
n the subject imports and the domestic
ot8 in the market.
ind\import price trends have declined since 1991
f Ortho-xylene.” Despite the fact that the
mestic product during the period of
hat the, small quantity of Brazilian imports sold in the
wdépressed or suppressed prices of either domestic flake
y\small market share held by Brazilian PA imports, and
1\\'-\& b agu:h domestic fint;ilust:rj{’, it is unlikel mathdolxlnatic
eased significe e price of the subject imports been higher.
l‘?%*(\k“'m e b ic P/ ! po 8
N
assessing the impact of the subject imports on the domestic industry, I consider,
among other relevant factors, U.S. consumption, production, shipments, capacity utilization,
employment, wages, financial performance, capital investment, and research and development

% 19 U.S.C. § 1677(7)(C)(i)-
Data referred to in this paragraph are summarized in the CR at 165 and 1-66, Table 19, unless
otherwise noted.
* CR at C-6, Table C-3.
® 19 U.S.C. § 1677(7XCXii).
® CR at I-75, Figure 3.
¢ CR at 1-80, Table 20.
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expenses.® Despite a decline in U.S. consumption b{ quanti? over the period of
investigation, the financial data in the record show a healthy domestic industry. The
domestic PA industry has been able to significantly increase its operating income, net sales
by value and productivity during the entire period of investigation, despite the increase in
Brazilian imports from 1991 to 1992.° 1 do not find any evidence in the record which
demonstrates that the extremely small level of Brazilian imports has adversely impacted the
domestic PA ind .

I conclude, therefore, that the domestic industry is not materially injured by reason of
the subject imports of PA from Brazil.

2. Hungary
a. Yolume of PA Imports

imports from Hungary were exu'emgldy small. U.S. shipm

extremely small throughout the period of investigation. There were

1990 and 1991.* Hungarian imports accounted for less th

market in terms of quantity and value in 1992.° The hig

Hungarian imports during the period of investigation was Jl‘.v\ in interim period 1993.
Domestic producers held 95 percent of the market i ~ i

1992. While it is clear that the smaller the vol of the s e ler the
effect they will have on the domestic industry, a d ination-of e is
significant must consider other factors, such as the of substitu e availability
of substitute products. Given the condition of v omestic indus non-price factors

discussed above, I do not find the volume of i

PO . and whether the imports
creases that otherwise would have

on domestic prices of the like product
factors about the industry and the
een the subject imports and the domestic
ucts in the market.
omestic. and import price trends have declined since 1991

iningttends of ortho-xylene.” Despite the fact that the
d the domestic product during the period of

nce. that the small quantity of Hungarian imports sold in the
ficantly depressed or suppressed prices of either domestic flake
mely small market share held by Hungarian PA imports, and

19 U.S.C. § 1677(CXiii).
CR at C-6, Table C-3.
“ CR at C-6, Table C-3.
€ Data referred to in this paragraph are summarized in the CR at I-65 and 1-66, Table 19, unless
otherwise noted.
“ 19 U.S.C. § 1677(TXC)Xii).
“ CR at I-75, Figure 3.
® CR at I-81, Table 21.
®  While the six price comparisons between Hungarian flake and domestic flake show that the
Hungarian flake was priced less than the domestic product in all comparisons, margins of underselling
averaged only 8.3%. CR at I-81, Table 21.
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because of the large market share held by the domestic industry, domestic sales would not
have increased significantly had the price of the subject imports been higher.

c. Impact on the Domestic PA Industry

In assessing the impact of the subject imports on the domestic industry, I consider,
among other relevant factors, U.S. consumption, production, shipments, capacity utilization,
employment, wages, financial performance, capital investment, and research.and development
expenses.” Despite a decline in U.S. consumption b{ quantity over the p of
investigation, the financial data in the record show a healthy domestic ind
domestic PA industry has been able to significantly increase its operating jcar
by value and productivity during the entire period of investigation. 0.not fin
evidence in the record which demonstrates that the extremely small Jeve @z &
imports has adversely impacted the domestic PA industry.

I conclude, therefore, that the domestic industry is no
the subject imports of PA from Hungary.

The volume and market share of cum mports fro ico.and Venezuela
were relatively small, although larger than et shares held -cumulated
subject imports. Cumulated subject impo: for 3.8 e domestic market
in terms of quantity and 4.2 percent in te €jn 1 ghest market share
attained by the cumulated imports during eriod) of investigation\was 5.9 percentgg
quantity and 5.5 percent by value in inter m producers held
percent and 95 percent of the ma e in 1992. Given the
condition of the domestic ind iscussed above, I do not find

In evaluati effecta > hjee mports on prices, the Commission considers

ge Or\p
Q

\4\;\\\& lume of imports on domestic prices of the like product
onsider a number of factors about the industry and the
h a8 substitutability between the subject imports and the domestic
ity of substitute products in the market.
ica »\ at domestic and import price trends have declined since 1991
arly declining trends of ortho-xylene.™ Despite the fact that both the
enezug¢lan and Mexican imports consistently undersold the domestic product during the
period of investigation,™ there is no evidence that the small quantity of those imports sold in

® 19 U.S.C. § 1677(C)(iii).

™ CR at C-6, Table C-3.

7 Data referred to in this paragraph are summarized in the CR at C-6 and C-7, Table C-3 unless
otherwise noted. The market share held by cumulated PA imports by quantity was 1.7 percent in 1990,
2.4 percent in 1991, 3.9 percent in 1992, 3.3 t in intenm period 1992, and 5.9 percent in interim
period 1993. The market share held by cumulated PA in terms of value was similar.

P 19 U.S.C. § 1677(7)(C)ii).

™ CR at I-75.

” CR at I-83, Table 23 and I-84, Table 24.
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the domestic marketplace has significantly depressed or suppressed prices of either domestic
flake or molten PA. Given the small market share held by the cumulated Venezuelan and
Mexican PA imports, and because of the large market share held by the domestic industry, it
is unlikely that domestic sales would have increased significantly had the price of the subject
imports been higher.

c. Impact on the Domestic PA Industry

I do not find any evidence in the record which demonstrates that the 3 level of
cumulated imports has adversely impacted upon the domestic PA industry. In ssessing the
impact of the subject imports on the domestic industry, I consider, ng other releya
factors, U.S. consumption, production, shipments, capacity utilizati:m&mp
financial performance, capital investment, and research and develop:
a decline in U.S. consumption by quantity over the period of in
in the record show a generally healthy domestic industry. Th
been able to significantly increase its operating income, net
during the entire period of investigation.” I do not find any eviden
demonstrates that the small quantity of those cumul imports has
domestic PA industry. .

I conclude, therefore, that the domestic industry\i ially injured by reason of

n,
ig

cumulated subject imports of PA from Mexico Ven
Il.

THREAT OF MATERIA
REASON OF THE SUB

I further determine that there is n
by reason of non-cumulated subject impc
ghere exists a reasqnable indication

a of material injury
, or Mexico, but that
Qreason of non-cumulated
ns, I have considered all

'. n‘a— in the United States is
\- basis of evidence that the threat
nt." Our decision "may not be

mended by 1988 Act sections 1326(b), 1329.

on ‘must consider whether dumping findings or antidumping remedies
nst the same class or kind of merchandise suggest a threat of material
19 U.S.C. section 1677(7)(F)(iii), as amended by 1988 Act section

Several statutory threat factors have no relevance to these investigations and need not be
discussed. The Brazil and Hungary antidumping investigations do not involve subsidies or agricultural
products nor any poteatial for product shifting due to other findings or orders under the antidumping or
countervailing duty laws, or dumping findings or remedies in third countries. The Mexico and Venezuela
antidumping investigations do not involve agricultural products nor any potential for product shifting due
to other findings or orders under the antidumping or countervailing duty laws, or dumping findings or
remedies in third countries. The Israel antidumping investigation does not involve agricultural products.

® 19 U.S.C. § 1677(7XF)(ii). An affirmative threat determination must be based upon ;apoce;]itive

evidence tending to show an intention to increase the levels of importation.* Vi
B.V. v. U.S., 744 F.Supp. 281, 287 (Ct. Int’l Trade 1990), citing American Spring Wire, 8 CIT at 28,

590 F.Supp. at 1280.
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A. Cumulation Analysis for Purposes of A Threat Determination

As a threshold matter, I have considered whether to cumulate imports from the five
subject countries for purposes of my threat analysis. Based on the record in these
investigations, I have determined to exercise my discretion and decline to cumulate any of the
subject imports.

Cumulation of imports from several countries for threat analysis is discretionary if
the imports are subject to investigation and compete with each other and the like product of
the domestic industry.” I have considered whether the imports are increasing at similar
rates in the same markets, whether the imports have similar price trends, and the probability
that imports will enter the United States at prices that would have a depressing or suppressing
effect on domestic prices of that merchandise.” ®

While the existence of negligible imports is a factor weighing against disc: :
cumulation for a threat analysis, it is one important factor to consider and does 1ot control
my decision regarding cumulation.® As noted above, I have fo ect. i i
Brazil, Hungary and Israel to be negligible. These findings
purposes of my threat analysis.

Although I find that the volume and pricing trends were
subject countries, I have noted a number of important differences i
subject countries that lead me to conclude that any cymulation for p
analysis would be inappropriate.

In that regard, Brazil had the lowest i ation any subject country
throughout the period of investigation,” and . Subje sh ini
market penetration during the 1993 interim peri

Hungary is unique in that it is the on production capacity
of PA declined in interim 1993.% el, ‘Hungarian
exports to the U.S. market and market pepe vere the smallest of

the countries subject to investigation.”
The level of the Venezuelan im ' e, increasing steadily
 that it is the only country
fion capacity in the 1993

subject to investigation which cl
at/ quantities of inventories -

interim period, and for which

throughout the period of i
Mexican i pse from Venezuela. Subject imports
from Mexico de trated ve subject countries in the interim

D0 F. Supp. at 1172 (affirming Commission’s determination
tis when pricing and volume trends among subject countries

ratioh was extremely low for most of the subject countries);
B. United States, 728 F. Supp. 730, 74142 (Ct. Int’l Trade 1989);
. k'\ D92 (Ct. Int'l Trade 1988).

\\\\6 n respondents argued that there are different patterns in volumes and
ke ibini ppropriate to cumulate the subject imports for purposes of determining
ustry i threatened with material injury. Respondent (Mexico) Postconference
-19; Respondent (Venezuela) Postconference Brief at 9-14.

I note, however, that a finding of negligibility does not preclude discretionary cumulation for
in Flat- , USITC Pub. 2664 at 59 (August 1993).

purposes.
CR at 1-58, Table 17.
* Id. at C-6, Table C-3.
% CR at I-58, Table 17.
¥ CR at C-6, Table C-3.
L Ig‘
®  QOver the nine month interim period, production capacity in Venezuela increased by approximately
69%. See, CR at Table C-3. See also, CR at I-55, Table 16.
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period.” In addition, as discussed more fully below, Mexican production of flake PA is
expected to significantly decline in the imminent future.

B. Threat Analysis

1. N n i
In reaching my determination that an industry in the United States is not threatened
by material injury by reason of subject imports from Hungary, I have careful nsi(,l.er%
. e

the legal standard for preliminary antidumping and countervailix'yg duty investigati
record regarding the subject imports from Hungary is complete™ and contains clea
convincing evidence that the domestic industry is not threatened with mate Z '
reason of the subject imports from Hungary.
I do not find that there is any increase in production capapi
Hungary likely to result in a significant increase in imports of P£ :
Capacity utilization levels of the Hungarian producers were high-and in; i ughout

the period of investigation.* 1 also find that the record does not supg ing that there
will394Xipe rapid increase in United States market penetration of PA ftom Hungary, nor is
there a likelihood that the penetration will increase to juri el.” The market share

held by U.S. shipments of Hungarian PA imports neve
U.S. consumption over the period of inv&st’i‘g ion and
suggest an imminent reversal of this trend.

The record does not support a finding th
States will have an injurious effect on the U,S
significant price suppressing or depressing. effects’ b el p
on domestic prices. There is no indication that faturg i are. likely to have a depressing

or suppressing effect on U.S. prices in
2 hat indicate that imports will be
eatial feg;

There are no "other demor
| ive effects on existing

the cause of actual injury, nor are
Based on these facts, I find

development and production ef
that the domestic industry material injury by reason of

Jv_l't [TOIT]

at an\industry in the United States is not threatened

ports from Israel, I have carefully considered the
and countervailing duty investigations.'® The

" e et share imports increased from 1.8% in interim 1992 to 4.1% in interim
. -6, Table C-3.
19°\UCS.C. § § 1671b(a), 1673(a). American Lamb Co. v. Upited States, 785 F.2d 994, 1001

Fed. Cir. 1986).

T See CR at I-57.

© CR at I-58, Table 17.

* CR at I-58, Table 17.
~ CRat 165, Table 19.
”
L]
”

CR at I-65, Table 19.
CR at I-55, Table 16.

See 19 U.S.C. § 1677(TY(F))AV).
See 19 U.S.C. §§ 1677(7)(F)(i)(VII) and (X).

'™ 19 U.S.C. § § 1671a), 1673(a). American Lamb Co. v. United States, 785 F.2d 994, 1001
(Fed. Cir. 1986).

1-34

1-34



record regarding the subject imports from Israel is complete'” and contains clear and
convincing evidence that the domestic industry is not threatened with material injury by
reason of the sub%:ct imports from Israel.

I do not find that there is any increase in production capacity or unused capacity in
Israel likely to result in a signiﬁcant increase in imports of PA to the United States.'®
Capacity utilization levels of the Israeli producer were extremely high throughout the Ilperiod
of investigation.'® I also find that the record does not support a finding that there will be
any rapid increase in United States market penetration of PA from Israel, nor is there a
likelihood that the penetration will increase to an injurious level.'* The
U.S. shipments of Israeli PA imports never exceeded 0.7 percent of apparent

consumption over the period of investigation and there is no eviden<:>e of rec uggest an
imminent reversal of this trend.'” :

The record does not support a finding that there will be an i enitories in
the United States that will have an injurious effect on the U.S. industry.'®\ As ed

above, I do not find significant price suppressing or depressing
entering the United States on domestic prices. There is no indicati future imports are
likely to have a depressing or suppressing effect on U.S. pri imminent future.'"”

Commerce has initiated an investigation, but has not made a d
alleged Israeli subsidies. Upon review of these alleg bsidies, I am not certain that they
will be determined by Commerce to be countervailable e subsidies. I find, however,
that even if these do constitute countervailable subsidies h i

the U.S. market and the small volume for Israehi i

I have considered the antidumpin, i
does not present a threat of material inj
which will be diverted from the Aust
Australian decision was reached in ea:

icate that imports will be
potentjal negative effects on existing
tie ry."® Based on these facts, I find

There are no "other d
the cause of actual injury, n
development and productjor

d0IC\ ﬁl

0 Reast atioh’g eat of Material

nj .lm‘m\a' ts from Mexice

reaching my determ &an industry in the United States is not threatened
Rsubject imports from Mexico, I have carefully considered the

&q by reason.o

Q ‘"\g_/ca at 1-61, Table 17.

1@ CR at I-58, Table 17.
'®  CR at I-58, Table 17.
:: CR at 1-65, Table 19.

'% CR at I-55, Table 16. The Israeli producer indicated that it does not maintain inventories in the
United States. Tr. at 96.

7 See 19 U.S.C. § 16771(T)(F)G)AV).

'® The Australian Anti-Dumping Authority completed its final finding inquiry into phthalic anhydride
from the Argeatine Republic, the Federative Republic of Brazil, Israel, and the Republic of Korea and
determined that dumping duties should be imposed on exports of phthalic anhydride from Israel and the
Republic of Korea. Australian Anti-Dumping Authority Report, No. 75 (July 1992).

1% See 19 U.S.C. §§ 1677(7XF)(i)(VII) and (X).
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legal standard for preliminary antidumping and countervailing duty investigations."® The
record regarding the subject imports from Mexico is complete'"' and eonta%nﬁl clear and
convincing evidence that the domestic industry is not threatened with material injury by
reason of the subject imports from Mexico.

I find that Mexican PA production is expected to significantly decline in the imminent
future creating a likelihood that Mexican imports of PA to the United States will decline in
early 1994."*" Capacity utilization levels of the Mexican producers were extremely higl
throughout the period of investigation and can now expected to increase significantly. "~ I
also that the record does not support a finding that there will be any r id in
U.S. market penetration of PA from Mexico, nor is there a likelihood e penet
will increase to an injurious level."* The market share held by U.S. shipments
PA imports never exceeded 4.2 percent of apparent U.S. consumption over eria
‘iinv?tiglalt’ion and there is strong evidence of record to suggest that this market sha

ecline.

The record does not support a finding that the increase i - n the
States will have an injurious effect on the U.S. industry."* g do not find
significant price suppressing or depressing effects by the imports enteri A\ §
on domestic prices. There is no indication that future imports are like! have a depressing
or suppressing effect on U.S. prices in the imminent

Commerce has initiated an investigation, but ha
alleged Mexican subsidies. Upon review of these
of them will be determined by Commerce to be cow
however, that even if they do constitute countervailable
to pose a real and imminent threat to the domestic i
Mexican share of the U.S. market and the small ve

There are no "other demonstrable;s
the cause of actual injury, nor are ther
development and production efforts of
that the domestic industry producing F
the subject imports of PA from Me:

azi
Ty United States is threatened b{
Brazil, I have carefully considered the legal
ailing duty investigations."® It appears

t 1-58, Table 17. As disclosed by counsel, Celanese Mexicana, S.A. will be shutting down
8 PA facility in December 1993 and will no longer be a PA producer after January 1994. See INV-
ITC staff has confirmed that this information has been publicly disclosed by the company. See
anscript of Commission Meeting of December 2, 1993 at 4-6.

S CR at I-58, Table 17. It is expected that the two remaining Mexican producers of PA will continue
to operate well beyond 100% capacity utilization by operating extra shifts.

“ CR at I-65, Table 19.

'S CR at 1-65, Table 19.

¢ CR at I-55, Table 16. I note that inventories declined in the 1993 interim period.

W See 19 U.S.C. § 1677(T)(F)(i)XIV).

U See 19 U.S.C. §§ 1677(7)(F)iXVII) and (X).

"™ 19 US.C. § § 1671b(a), 1673(a). American Lamb Co. v. United States, 785 F.2d 994, 1001
(Fed. Cir. 1986).
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to Brazil which might be obtained in a final investigation. The staff report indicates that
although two Brazilian producers of PAN were identified in the getition, commission staff
was not able to verify the exact number of Brazilian producers.'” Moreover, it appears that
only one of the two producers listed in the petition answered the Commission’s
questionnaire.'” I conclude, therefore, that a likelihood exists that the Commission will
obtain additional evidence in regard to Brazil that might be favorable to the Petitioners in a
final investigation.

Brazilian production capacig remained constant throughout the p
while production declined slightly.'” As mentioned above, Brazilian capaci
by far, the lowest among the sub&ect countries. Total Brazilian exports to
have increased steadily and significantly over the period of investigation the
record indicates that exports to the United States have declined d e i .
there is evidence that this decline can be accounted for by a tempor: age of ortho-
xylene in Brazil which will be remedied by year end.”® 1In shott, ¥
persuade me that imports of Brazilian PAN will not increas
imminent future.

of investigation
tilization was,

174

ited S is threatened by

In reaching my determination that an~indus
material injury by reason of subject imports eZ have considered the
legal standard for preliminary antidumping and tervailing duty-i ons.”™ 1 find
that the record contains evidence which leads-me to>conclude tha a reasonable

indication that the domestic industry<is threatened M@materi& y reason of the

Venezuelan imports.

Venezuelan production capaci teadily throughout the
period of investigation.'* Venezie at Saw its production capacity
increase in the interim period as w A’from Venezuela are expected to
increase in 1993 and remain ¢ In any final investigation, I

- * future plans for expansion of
e of the U.S. market to those producers. 1
elan PA held by U.S. importers were
period of investigation.'”

N
:m C t§7; P@
d
! at 1-58, Table 1'%

i . at I-59, Table 17; Post Conference Brief of Petitioners at Table #1. Petitioners contend that
Brazilian orthoxylene production will increase 27% between 1993 and 1995 alone. Petitioners also note
that the main Brazilian exporter, Oxypar, admits that Oxypar’s exports to the United States are critical to
its global marketing strategy. Petition at 86-88.

19 U.S.C. § § 1671b(a), 1673(a). American Lamb Co. v. United States, 785 F.2d 994, 1001
(Fed. Cir. 1986).
' CR at I-58; PR at 11-40.

' CR at 1-62; PR at I1-44. One of Venezuela’s two PA producers significantly expanded its
production capacity in 1993.

' CR at I-58, 1-62; PR at [144. »

% CR at I-55, Table 16. Far greater quantities of Venezuelan imports were held by U.S. importers
than other subject imports. Inventories of Venezuelan imports nearly doubled in the 1993 interim period.
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I find that the evidence in the record regarding PA, including the small volume and
market share accounted for by subject imports and the profitable condition of the domestic
industry, supports a finding that the domestic industry glroducing PA is not threatened with
material injury by reason of the subject imports from Hungary, Israel and Mexico. I find,
however, that the record does provide evidence of a reasonable indication of a threat of
material injury by Brazil and Venezuela.
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VIEWS OF COMMISSIONER DAVID B. ROHR

Based on the record in these preliminary investigations, I determine that there is a
reasonable indication' that the industry in the United States producing phthalic anhydride
("PAN") is threatened with material injury by reason of imports of the subject merchandise
from Mexico and Venezuela that are allegedly subsidized and sold at less than fair value. I
further determine, however, that there is no reasonable indication that the jndustry in the
United States producing PAN is materially injured or threatened with material\injury by
reason of imports of the subject merchandise from Brazil, Hungary, and Israe are
allegedly subsidized and/or sold at less than fair value.?

&

Like Product and Domestic Industry

The first step in my analysis in any title VII inv:
that are "like" the imports subject to investigation and the dom

is Xy the products

or industries that

produce those products. The Tariff Act of 1930, as amended, (the “Act"), defines the
industry relevant to a title VII analysis as the "domestic producers whole of a like
product, or those producers whose collective output e like product f:onstitut&s a major

proportion of the total domestic production
"like product” as "a product which is like, o
characteristics and uses with, the articles subj

phthalic anhydride (PA) . a%g chemical usually produced
from a primary petroche ene, gh sometimes it is produced
from naphthalene. PAT n the uction of plasticizers,
unsaturated polyeste ) which in turn are generally used to

produce plastics

s Tfﬂ&&

produced in two physical forms,

1 @, the "reasonable indication” standard requires

: information available at the time of its determination,
,\.\; cg-.rlndconvincingevidencethatthmisnomterialin'ury
o likelihood exists that any contrary evidence will arise in a

.C. §1677(4)(A):
.S.C. § 1677(10). The Commission’s determination of what is the appropriate like product
or products is a factual determination, and the Commission applies the statutory standard of "like” or

most similar in characteristics and uses® on a case-by-case basis. In analyzing like product issues, the
Commission typically considers a number of factors including: (1) physical charactenstics and uses; (2)
interchangeability of the products; (3) channels of distribution; (4) customer and producer perceptions of
the products; (S) the use of common manufacturing facilities and production employees; and (6) where
appropriate, price. Calabrian Corp. v. United States, 794 F. Supp. at 382, n.4 (Ct. Int’l Trade 1992).
No single factor is dispositive, and the Commission may consider other factors relevant to its like product
determination in a particular investigation. The Commission looks for clear dividing lines among possible
like products, and disregards minor variations. E.g., S. Rep. No. 249, 96th Cong. 1st Sess. 90-91
(1979); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff"d, 938 F.2d
1278 (Fed. Cir. 1991).

? Sec 58 Fed. Reg. 60845-60848 (November 18, 1993). Report at A-4.
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1. Like Product

While the notice of investigation thus includes PAN in both molten and flake form, in
fact, the imports are almost exclusively of the flake form of PAN.® The only question in
these preliminary investigations with regard to defining the lik;lptoduct is whether the molten
and flake forms of PAN, both of which are produced domestically, are a single like product
or two separate like products.

PAN is a commodity chemical produced principally from the primary petrochemical
orthoxylene. The chemical processes used to produce PAN result initially in the
of the product. The molten form of PAN must be maintained at a temperature o
degrees celsius. To produce the flaked form of PAN, a metal cylinder is immerse
molten PAN, cooled internally, and the solidified layer of PAN on theQurfa ) e cylinder
is removed using a sharp knife. Historically, flaked PAN has been pri above
molten PAN to account for this additional processing step.’

The two forms of PAN are chemically identical. Bo
uses. Generally, large scale users have invested in the capi

economically use molten PAN. Smaller users have generally not i ipment
and use the flaked form. Even the large users purchase some flaked as a contingency
in case of emergencies. The two forms of PAn appear (int there is only a

small price difference between them. The channels of \distrib
costs of shipping molten PAN are somewhat gr duet \
elevated temperatures. None of the parties hav ed th:
as separate like products, although respondents have poi i
products that limit the competition between

The Commission has, in the past, d
were both liquid and dry forms of a pra
Inv. No. 731-TA-44 (Remand), USITCP
Choline Chloride from Canada, Inv.
1984)(one like product, Commissioners
Aluminum Sulfate from Sweden
1989)(one like product). In g
Chloride, Commissioner Lodwi
two separate produets, w

sevqglinv D

"hese hiave include

\3‘-' liquid forms of a product to be
easons. Principally, we have done so
wo forms. To contrast my

ver, the additional production step to produce
an, that of cooling molten PAN to produce flaked
nces it uses; there were more significant price

: :\\‘1\-:“ etwo forms were more independent of each other
" \ at there is a single product like the imported flaked

; \\\\\‘ flaked PAN.

I find that the domestic industn;yh consists of all domestic producers of molten and
d PAN. I note that this includes those domestic producers who produce for captive

¢ A small quantity of molten PAN was imported from Mexico for test purposes. Report at II-39,
Table 16, n.1.

? Tr. at 21.

* Petition at 71. Respondents’ (Mexico) Post-Conference Brief at 2 and 4. Respondents’ (Venezuela)
Post-Conference Brief at 2-6. Tr. at 143.
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consumption and those producers who have imported certain quantities of the allegedly
dumped and subsidized PAN.

With respect to those producers who captively consume their production, I am at a
loss to understand why the argument has again been raised that such producers are not part
of the domestic industry. This argument has been made on numerous occasions before the
Commission and the Commission has never, I emphasize never, accepted it.” Yes, the
Commission does understand that captive producers may be affected differently than merchant
producers by imports.” But no, that does not mean, nor has it ever meant; that the captive
producers are not part of the industry. \

With respect to those domestic producers who also imported the alleges
and/or subsidized material during the period of investigation,'' I note that the i
made to cover short term shutdowns of the domestic facilities of th

as well that the domestic production data from the two importing d «
not include the results of their import operations and that the i efore not/skewed b
their inclusion.” I therefore determine that appropriate cir exist to exclude

them from the domestic industry.
Condition of the Domestic Industry

In assessing whether there is a reasonable i material injury to a domestic

industry by reason of allegedly dumped imp ed "all relevant economic
factors which have a bearing on the state of ited §?7-.\ A
particular, these include consumption, production 'ris,

employment, compensation, productivity, and-fina : o single factor is
determinative, and I considered these factors "withi the) business cycle and

ucts from Argentina, Australia, Austria, Belgium,
 J , Korea, Mexico, the Netherlands, New Zealand,
nd\the ingdom, Inv. Nos. 701-TA-319-332, 334, 336-342,
79,\581-592, §94-597, 599-609, and 612-619 (Final), USITC Pub.
- Flat-Rolled Steel”); Polyethylene Terephthalate Film, Sheet and Strip
orea ("PET Film®), Inv. Nos. 731-TA-458 and 459 (Final), USITC Pub.
ium H ydroxide from Canada, Italy and the United Kingdom, Inv. Nos. 731-
JSIYC Pub. 2482 at 9 and 10 (February 1992).
ge t:Rolled Steel, USITC Pub. 2664 at 15 and 17 (Aug. 1993); Electrolytic
anganes reece and Japan, Inv. Nos. 731-TA-406 and 408 (Final), USITC Pub. 2177
at 9l l(Apn’l 1989).

Under section 771(4X(B), producers who are related to exporters or importers, or who are

mselves importers of allegedly dumped or subsidized merchandise, may be excluded from the domestic
industry in appropriate circumstances. Application of the related parties provision is within the
Commussion’s discretion based upon the facts presented in each case. If a company is a related party
under section 771(4)(B), the Commission must determine whether "appropriate circumstances” exist for
excl'tzlding the producer in question from the domestic industry. 19. U.S.C. §1677(4)(B).

Tr. at 82.

¥ While Stepan’s financial trends are similar to other domestic producers, Kopper’s financial trends
indicate a slightly poorer performance than the others. Report at II-32, Table 13.

“ 19 U.S.C. § 1677(7)(C)(iii).

¥ 19 U.S.C. § 16T7(T)(C)(iii).
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conditions of competition that are distinctive to the affected industry.”* In evaluating the
condition of the domestic industry, I looked at the domestic industry as a whole."

Apparent U.S. consumption of PAN, by quantity, fluctuated over the period of
investigation, declining slightly more than 7 percent from 1990 to 1991 and rising slightly
less than 7 percent from 1991 to 1992. Overall, this meant a decline of less than one percent
over the period. A further decline of 1 percent is also evident in a comparison between
interim period (Jam::rdy-Septembet) 1992 and interim period (Janu:rdy-September) 1993."

Domestic production of PAN also fluctuated over the period following the same
pattern as consumption. Production dechned by 4 percent from 1990 to 1992, with a §
percent decrease between interim penods Capacity to produce PAN also follo
pattern as production and consumption with somewhat larger swings. Capacity fe
percent from 1990 to 1991, with an overall decrease of 9 percent over ihe p
investigation. Unlike the productxon and consumption data, a moderate incre
production capacity of 3.1 percent is evidenced in the interim . zation
rates for PAN, relatively high throughout the period of investig: e

percentage points from 1990 to 1992, but show a decline of 7 period
The domestic industry’s U.S. shipments of PAN also fluctuated by ity between

years, shadowin 950the production and consumption patterns. Overall, ments declined by 3

percent from 1990 to 1992 and by S5 percent from inte: .1‘.'.‘. eriod 1992. erim period

1993.” In contrast, the unit value of domestic shipments. s 8, show 2 eontmual rise throughout
the period of inyestigation of over 11 percent. ine.o! r the
interim period. * The domestic industry repo
inventories of PA for the 1990-1992 period and
share of U.S. shipments increased slightly fro 1 and betiveer i
Employment in the domestic PAN md ,, ignificantly fronr 1990 to 1991,
with a slight further decrease later in the peri estigati S W
compensation, and hourly total compe 1 de
respectively, from 1990 to 1991.
to 1992, total compensation and hour.
between interim periods. Produ i
in interim 1993.

w17 percent, 4 percent,
eclinedoby 4 percent from 1991
nCH <._ ed from 1991 to 1992 and

ty chemical, that there was a consolidation of
: U.S. eoonomy,andeontendedthattheCommlssnon
ntex t-of these d:suncuvebnnnmcycle and conditions of
T reviewed itioners’ factors and determine that they are not
production of PA, but rather are distinctive to any industry

Pipe from Malaysia, Inv. No. 731-TA-644 (Preliminary), USITC Pub.
99 3)("The Commission may take into account the departures from an
dique circumstances of individual companies, but ultimately must assess the condition of
dustry as 4 whole, and not on a company-by-company basis. *), citing Metallverken Nederland B.V.
United States, 728 F. Supp. 730, 735 (Ct. Int'l Trade 1989).
% Data referred tomthnspmgnphmmmmmndmkeportnTable2unlessothmnoted.
Data referred to in this paragraph are summarized in Report at Table 3 unless otherwise noted.
Because the molten PAN production includes that part of production which becomes flake, I consider
the molten PAN data on production and capacity to represent the most appropriate data for the PAN
industry as a whole.
® "Data referred to in this paragraph are summarized in Report at Table 2 unless otherwise noted.
Data referred to in this sentence are summarized in Report at Table 4.
Data referred to in this paragraph are summarized in the Report at Table §.
® Data referred to in this paragraph are summarized in the Report at Table 7 unless otherwise noted.
BASF, which closed a PA production facility in 1990, was the only producer reporting a reduction in
employees over the period of investigation. Report at 1I-22.
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The financial performance indicators for the domestic PAN industry showed steady
increases over the period of investigation after an initial weak performance in 1990. The
PAN industry experienced a steady increase in net sales from 1990 to 1992, resulting in an
overall increase of 8 percent.* Cost of good sold declined over 7 percent over the same
period. Operating income, which was positive for each year during the period 1990-1992,
increased substantially from 1990 to 1991, and continued to increase from 1991 to 1992.
The operating income margin (ratio of operating income to net sales) was low for 1990 (1.7
percent) but increased substantially for 1991 and 1992 (11.7 percent and 1 percent) and
for interim period 1992 and interim period 1993 (14.9 percent and 17.7 percent).

The figures for the interim period are slightly mixed, but also indicate ve
financial performance. While net sales declined, cost of goods soldec ified eve
both gross and operating profits increased. The operating incom gin als
increase.

relatively constant from 1990 to 1992, with a significant decline betwee erim periods.”
Finally, the domestic industry’s capital expenditures increased'b ercent from 1990 to
1992 and then declined between interim periods.”

The indicators of this industry’s performance are
whole, I cannot conclude that they are indicative of an industry current J experiencing
material injury. The fluctuations in the production in ‘f'*x s are basically consistent with the

main :z gh, and afte an initial decline

changes in consumption. Capacity utilizatioas re
in 1991, the industry has been adding to its
while declining slightly, remains high. While
declines, there are also positive indicators/in-h » NSAtio
and productivity. The financial indi 5. are very sdlid. Despite the uction fluctuations
the industry has both improved and reached very g er

I must conclude that there is no reasona

Threat of Material Inju %

is currentl

hether there is a reasonable indication
traditionally engage in a two part
indicators of an industry’s performance
ility to the\impact of unfairly traded imports. I then examine
reat rsQ d make a determination whether the pattern of

of threat of ma
analysis. First,
reveal particular.vuln
the s rily enum

h ‘are summarized in the Report at Table 12 unless otherwise noted.

hether the subsidy is an export subsidy inconsistent with the A ), (II) any increase in production
capacity or existing unused capacity in the exporting country likely to result in a significant increase in
mports of the merchandise to the United States, (III) any rapid increase in United States market
penetration and the likelihood that the penetration will increase to an injurious level, (IV) the probability
that imports of the merchandise will enter the United States at prices that will have a depressing or
suppressing effect on domestic prices of the merchandise,(V) any substantial increase in inventories of the
merchandise in the United States, (VI) the presence of underutilized capacity for producing the
merchandise in the exporting country, (VII) any other demonstrable adverse trends that indicate the
robability that the importation (or sale for importation) of the merchandise (whether or not it is actually
Eeing imported at the time) will be the cause of actual injury, (VIII) the potential for product-shifting if
production facilities owned or controlled by the foreign manufacturers, which can be used to produce
products subject to investigation(s) under section 1671 or 1673 of this title or to final orders under aue:sion
(continued...)
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gﬁoﬂs which emerges presents a threat based upon the vulnerability displayed by the
ustry.

Further, in these investigations, the Commission is dealing with imports from five
countries. While I do not engage in formal cumulation in my threat analysis, in appropriate
circumstances, I do consider the presence of other unfairly traded imports to be an important
factor in my analysis. In general, the factors relevant to traditional cumulation are relevant
to my consideration of whether appropriate circumstances exist for my informal cumulation.®

1. Vulnerability.

In my analysis of the condition of the domestic industry,I noted the
certain of the domestic industries performance indicators. I also noted<that
downturns occurred in the interim 1993 period as compared to interim 1992.
utilization was down for the first time as was the unit value of domestic $
share declined. Inventories were up. The number of workers continue
productivity declined for the first time, while the unit cost of }aboz i
sales declined for the first time, and investment was down. I also r
production indicators in 1992 was somewhat less than the upturn in

at-the ptum in the
on_at that time.

The indicators point to a certain degree of vulnerability to the -"t, rts.
There are also, of course, contrary indicators such as the increase in capacity, the increase in
hours worked and most particularly the increase in opera m perating income
margin. Thus, while there is some degree of ili -anna ade that this is an
industry on the verge of material injury.

2. Consideration of Other Unfa : -Th determinations

PAN is a commodity chemical & elative ible. While there is a limited
amount of anecdotal evidence to suggest some guality differe een the imports and

i e evidence that there are
does not appear, however, from the
mits are intrinsic to the products.

d not inconsiderable amounts of

limits to the substitutability o
data currently available to “3
Rather, it is suggested that us

limited price difference betweeh forms of PAN.
i he-indivi es, I note that imports from Brazil, Hungary and
egligible. While all have been increasing over

used to produce the merchandise under investigation. . .,(X) &
on the existing development and production efforts of the domestic
ing efforts to develop a derivative or more advanced version of the like product. 19
. i). The Court of International Trade has stated that while the Commission must
« each of(;!;;mmtorythrw factors, it need not discuss each of them. Citrosuco Paulista at 1094;
ofiores at 1073.

» Torrington v. United States, 790 F. Supp. at 1172 (affirming Commission’s determination not
to cumulate for purposes of threat analysis when pncing and volume trends among subject countries were
not uniform and import penetration was extremely low for most of the subject countries); Metallverken
Nederland B.V. v. United States, 728 F. Supp. 730, 74142 (Ct. Int’l Trade 1989); Asocoflores, 704 F.
Supp. 1068, 1072 (Ct. Int’l Trade 1988). While the negligibility of the imports is not an absolute bar to
my informal cumulation for threat purposes, as I mdwnetf in my decision 1in the steel investigations, the
issue in such cases if whether the imports which are currently negligible are likely to rise within an
reasonably imminent time frame to the level at which I would have cumulated them for purposes of a
present injury determination. See Certain Flat-Rolled Steel, USITC Pub. 2664.
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the period of investigation none are near or likely to rise within a reasonably imminent time
frame to a level at which I would have cumulated them for a present injury determination.”
I therefore decline to take into consideration the presence of the other allegedly unfair

imports in making a determination as to these three countries.

With respect to Mexico and Venezuela, I cannot conclude that the imports of either
are at negligible levels. Both increased substantially over the period of investigation; the
United States is a significant market of increasing importance to both; both undersold the
domestic product by similar amounts; both were simultaneously present in the market and

were not geographically segregated.

I therefore conclude it is appropriate to consider the presence of ’s allegedly
unfair imports in making my threat determinations. O

3. Reasonable Indication of a Real threat of Imminent rts from

Mexico and Venezuela
Mexico

Mexican imports have been present in the Un:
investigation. Beginning at a small but significant leye
1992, and interim 1993 data show imports more than'do
significantly higher than full zear 1992 et shares
same trend. From an initial 0.9 percent of th
percent of the market, and, in the interim peri
4 percent of the U.S. market. A small ¢
inventories.” There are no other signi
Mexican home market shows dramati
undersold the domestic product in 2

I note that at the close of
submitted that indicated that one Me
PAN. This matter was discus

ed States thr out the period of
in.1990, they more than doubled by

Mexican product
in-the Commission’s data.™

vestigation, evidence was
ut down its plant producing
ission’s vote in this

atenéss, the has Jimited information about this

potential closure ica . Kour igation had continued, we would have
learned more i ffec ~ l ipments to the United States and on the
price of those shipments i As\it is, T cannot say that at the present time I am
able to put enough\weight 0 project with any reasonable degree of
certai ything t

ce of°Mexican shipments in the future.” For this
derthe standard of American Lamb, to make an

pact of Mexican and Venezuelan imports as another
mesti industry, I note that the two countries’ market share rose
in"1990 to 3.9 percent of the market in 1992 and, in interim

® Report at Table 18 and Table 19.

* Report at Tables 18 and 19; Report at II-54; Tr. at 110 and 112.

%' Data referred to in this paragraph are summarized in the Report at Tables 18 and 19 unless
otherwise noted.

2 Report at Table 16.

¥ Report at Table 23.

% Commission’s Briefing and Vote, Tr. at 4-6.

% I note that information about the nature of the Mexican subsidy programs would have been available
to the Commission following a Commerce preliminary determination had the Commission made an
affirmative determination in this preliminary investigation.
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1993, had gained almost 6 percent of the total U.S. market.* While the Mexican imports
rose at a faster pace than those of Venezuela, both were substantial.

I therefore make an affirmative determination with respect to Mexico. I conclude
that there is a reasonable indication that Mexican imports pose a real threat of imminent
material injury to the domestic PAN industry.

Venezuela

rts from Venezuela more than doubled over the period of investig

1992, they had reached a market share of over 1.6 percent and continued to rise
interim period. Capacité utilization was high, but there was also evidence of new ity
coming on line whose effects are not yet reflected in our data.® There :
growing inventories of Venezuelan product being held in the United S
Venezuelan product also undersold the domestic product throughout th
investigation.® Home market shipments showed little growth oveé
investigation. Exports to third market also did not grow untilthe inte
Additional information about such 1993 exports should be available

The data over the period for Venezuelan imports-provides a r nable indication of
a threat of material injury. This conclusion is reinforce exvelan imports are
considered in conjunction with similar increases in Mex “‘if’ﬁ"'\ over the same time. At
Venezuelan data, particularly the changes in histor; shxpm ‘i'.ﬁ‘ ns
and the new increase in Venezuelan capacity for me el

pose a threat. I therefore make an affirmative -FJ(“-.-'% on. I con
reasonable indication that imports from Ve, «@ e areal thr

injury to the domestic PAN industry, \\7 %
4. No reasonable indica of Threat of Materi

iod.
investigation.

,"

Brazil, Hungary and N

narket at the beginning of the period
nal Vand import shipments accounted for

aport market share declined in the
luce additional product in Brazil.©
ot substantial.® There appear to be no other
‘the \‘ States for Brazilian flake, but the Brazilian
ing\. “Brazilian flake undersold domestically produced

er that this underselling is having an impact

of investigation."
only 0.3 percent of
interim 1993 period.

Report at Table 19.

ata referred to in this paragraph are summarized in the Report at Tables 18 and 19 unless
otherwise noted.
* Report at Table 17.
¥ Report at Table 16.
“ Report at Table 24.
“ Data referred to in this paragraph are summarized in the Report at Tables 18 and 19 unless
otherwise noted.
< Report at Table 17.
© Report at Table 16.
“ Report at Table 20.
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I therefore make a negative determination with respect to such imports. I conclude
there is no reasonable indication that Brazilian imports pose a real threat of imminent
material injury to the domestic industry.

Hungary
Hungarian import levels were even smaller than the Brazilian import levels.*

Hungarian imports entered the United States onlti in 1992 and in the inter 993 period.
Their market shares were infinitesimal. While there was evidence of underselli

no evidence that this underselling was having an effect on the overall marke ce of PAN.“

Hungary has large and growing export markets and a significant home market.\ There are no
significant inventories of Hungarian material.” Again, because of the negligible volur
Hungarian PAN entering the United States, I do not believe it

presence of other allegedly unfair imports in assessing the ch-in rts.
I therefore make a negative determination. I con i reasonable
indication that Hungarian imports pose a real threat of imnii injury to the

domestic industry.
Israel

Israeli imports were present in the Uhited State

1993.* Yearly imports were very small, while the interim199
quig:dsrtnhall. Mu:let sllga;s were inﬂi?nitoaei 12 1990-1992,
peri ey are only slightly more than 0.5 percen

market and other exports markets aré.mor @jf arit )
data show consistent underselling.”
was the case with Hungary and Brs
small to be cumulatively or jointly
therefore make a negative determ

sraeli imports are too
y unfairly traded material. 1T
¢’ is no reasonable indication
ndication of a real threat of

“ Data referred to in this paragraph are summarized in the Report at Tables 18 and 19 unless
otherwise noted.

“ Report at Table 21.

“ Report at Table 16.

“ Data referred to in this paragraph are summarized in the Report at Tables 18 and 19 unless
otherwise noted.

® Report at Table 22.

® Report at Table 16.
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VIEWS OF COMMISSIONER BRUNSDALE AND COMMISSIONER CRAWFORD'

In determining whether there is a reasonable indication of material inju
of allegedly LTFV and subsidized imports, the Commission is required to cu ively assess
the volume and effect of imports from two or more countries of like p s’ subjec
investigation if such imports compete with each other and with the dom
the United States market.> Cumulation is not required if i fri
negligible and have no discernable adverse impact on the i

We considered two cumulation issues in determining w
indication of material injury by reason of allegedly
considered whether subject PA from Brazil, Hungary
the domestic like product and with each other and
countries are negligible and should be exclu
whether the domestic industry is materially i
subsidized imports from Israel, and, if not, w

product, only a "reaso

Bach Oth
ition equ ired, and the Commission need
not find that "all imp: mpo

- Avand domestic molten PA and the direct competition
offlake'PA and domestic flake PA constitute a reasonable overlap of

Q ! See Views of the Chairman N ist, Vice Chairman Watson, Commissioner Brunsdale,
Commissioner Crawford, and Commissioner Nuzum for a joint discussion of the issues of Legal Standard

Preliminary Investigations, Like Product, Domestic Industry and Condition of the Industry.

? 19 U.S.C. § 1677(7TX(C)Xiv); Chaparral Steel Co. v. United States, 901 F.2d 1097, 1105 (Fed.
Cir. 1990).

* 19 U.S.C. § 1677(T)(C)(V)-

‘19 U.S.C. § 1677(T)(C)(V).

* See Wieland Werke, AG v. United States, 718 F.Supp. 50-52 (Ct. Int’l Trade 1989) ("Completely

overlapping markets are not required."); Granges Metallverken AB v. Untied States, 716 F.Supp. 17, 21,
22 (Ct. Int’l Trade 1989) ("The Commission need not track each sale of individual sub-products and their

counterparts to show that all imports compete with all other imports and all domestic like products...the
Commission need only find evidence of reasonable overlap in competition®); v. Uni , 705
F.Supp. 582, 592 (Ct. Int’l Trade 1989) ("[cJompletely overlapping markets is [sic] not required. ).
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2.  The Negligible Imports Exception

Cumulation is not required for imports of the merchandise subject to investigation if
they "are negligible and have no discernable adverse impact on the domestic industry.” In
making this determination, the statute directs us to consider all relevant economic factors
regarding the imports including, but not limited to, whether:

(4] the volume and market share of the imports are negligible,
(Il)  sales transactions involving the imports are isolated

(IIl)  the domestic market for the like product is price sensitiv,
nature of the product, so that a small quantity of imports
suppression or depression.’

All factors need not be present for imports to be considered negligib
We first considered whether the volume and marke!
a country are negligible. The Commission has never established a num
defining whether imports are negligible.”
The second and third statutory factors are whether
isolated and sporadic,”® and whether the market for the product.is' 2
that are not isolated and sporadic may still be negligible.”? In additior -‘-“-\ O
applied the exception notwithstanding the Pri 8 Sensi nature of the w
All countries in this investigation® e\ relativelydow &;‘-’ ation for at least
part of the period of inthigation, and th e wére considered for exclusion from
cumulation under the negligible impo ion.>Me: can%v o elan respondents

J izes that whether a particular volume
Ty ‘industry and for that reason the statute does

ary), USITC Pub. 2454 at 24 (November 1991)
t were cumulated (grnelgarg due)toUtlg_l%ct Pttl:gt
S iminary), .
Belgian rts, found not to be negligible, "had a steady presence
ast, Ausy ian and Dutch imports, which were found to be negligible,
spotymiarket basis, unlike the domestic product and other imports);
i ﬁ' C Pub. 2292 at 20 (noting isolated and sporadic nature of imports as factor in
suggesting negligibility).
" See Certain Flat-Rolled Steel, USITC Pub. 2664 at 32 (August 1993); Circular Steel Pipes
and Tubes, (Final), USITC Pub. 2564 at 27-32 (October 1992)(found that the domestic market
is to some degree price sensitive); Coated Groundwood Paper, (Preliminary, USITC Pub. 2359
at 28 (February 1991) (noting considerable price sensitivity of domestic market).

“ Torrington, 790 F. Supp. at 1171, aff'd 991 F.2d 809 (Fed. Cir. 1993).
" Certain Flat-Rolled Steel, USITC Pub. 2664 at 32 (August 1993).

" See infra for a discussion regarding the issue of cumulation for Israel.

I-50

I-50



speciilic:l(lly”argued that imports from each of these countries are negligible and should not be
cumulated. '
At the outset, we discuss whether the U.S. market for PA is price sensitive. The fact
that approximately one half of the domestic like product is captively consumed limits the
price sensitivity of the market because these products do not compete directly on the basis of
price in the open market. In addition, although domestic capacity utilization is relatively
high, available capacity exists to supply that portion of domestic consumption accounted for
by subject imports. Commissioner Brunsdale finds that the market is not rice sensitive
that the small quantities of imports we are considering in the cases of Brazil,
Israel could result in price suppression or depression. While these facts ljmi
sensitivity of the domestic PA market, for purposes of these preli
Commissioner Crawford gives petitioners the benefit of the doubt an
PA market is somewhat price sensitive.'

a. Mexico and Venezuela

Although the individual market shares of imports from i Venezuela are
quite small, the market shares are larger than the level-that the Commission historically has
found negligible. Therefore, for purposes of these preliminary investigations we find that
imports from Mexico and Venezuela are not negligiblelz umulate these imports for our

analysis of whether there is a reasonable i ion of ‘material\injury n of subject
imports.
b.
o @O
We determine that imports ] : egligible because the
: :w rts in 1990, and the

market shares are extremely smal
largest market share was 0.3 perce
Hungary until 1992, and the larges
minuscule market shares are @. 2 ' mpact on the domestic industry,

particularly here, where Brazilidn an¢ arian are not close substitutes for the vast
majority of the ic\like produc refore,\wexdo not cumulate imports from Brazil

aére ere no imports of PA from
n 0.1 percent.” These

steonference Brief at 2; Respondent’s (Venezuela) Postconference
& .Sub ‘,g ion at 12.

m findings that substitutes for PA are available in the market
at the ¢ S small portion of the total cost of the downstream products, both of
vhich\further would limit the price sensitivity of the market.

'” Report at II-47 and 1148, Table 19. The market share by quantity and by value of Brazilian
PA was 0.1 percent in 1991, 0.3 percent in 1992, and 0.2 percent in interim period 1993.

ipments of Brazilian imports to the U.S. were small throughout the period of investigation.
They increased in quantity from 1991 to 1992, and but declined between interim periods.
Report at C-6, Table C-3.

'* Report at [I-47 and 1148, Table 19. The market share by quantity and by value of PA
imports for 1992 was less than 0.1 percent and was 0.1 percent for interim period 1993. U.S.
shipments of imports from Hungary were extremely small during the period of investigation.
Report at C-6, Table C-3.

" Report at II-47 and 1148, Table 19.
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As amended by the 1988 Omnibus Trade and Competitiveness Act ("the 1988 Act"),
title VII contains a special provision for determining whether imports from Israel should be
subject to the statute’s cumulation requirements. Israel is the only country to which this
clause is applicable. Specifically, section 1677(7)(C)(v) provides that, for the purposes of the
:lmgligible imports clause for material injury determinations and certain aspects of threat

eterminations:

the Commission may treat as negligible and having no discernable adv
impact on the domestic industry imports that are the product of any co:

that is a party to a free trade area agreement with the United States whic
entered into force and effect before January 1, 1987, if the Commiss
determines that the domestic industry is not being materially inj
reason of such imports.”

The Commission applied this provision in one previo:
are two aspects of the Israel exception that are plain from the
deciding whether to cumulate imports from Israel, the Commi
independent injury determination with respect to those imports; and (2) e Commission
makes a negative injury determination with res to these imports, the decision whether to
cumulate is discretionary with the Commission. N % oA
domestic PA i

We determine that there is no material to the = by reason
of the allegedly LTFV and subsidized imports fro: . We consid tory
factors regarding material injury to the domestic-in by reason LTFV and
subsidized imports, as discussed below, sepa @el.

i. ©

The volume and market share ts ' \‘; esre extremely small.

Israeli imports accounted for 0. dom t-in terms of quantity and

Rolled Stee], that it is not true that imports that
al injury.” USITC Pub. 2664 at 29.

investigation which involved
: a, Chile, India, Israe eXiCQ
Nos. 701-TA-305 and 306, and 731-

ercised its discretion not to cumulate Israel imports with imports
 § ntries Yor assessing the threat of material inijury by reason of the Israeli
¢ Commission noted that Israeli imports had accounted for an insignificant share of
omestic consumption throughout the period of investigation, market share had declined

= interim periods, imports had remained stable, and there were no lost sales allegations
2 In

general principle, e
nlated

involved imports from Israel.)

, the Commission considered whether a one or two-part test was required
for the purposes of addressing cumulation of Israeli imports j.e., if the Commission finds "no
material injury by reason of such imports,” whether it must then make a second distinct
determination as to whether these imports are "negligible and having no discernable adverse
impact." The Commission determined that the statute does not require such a two-part test and
did not apply it in that case. Stee] Wire Rope from Argentina, Chile, India, Israel, Mexico, the

le’ ic of China, Taiwan, and Thailand, Inv. Nos. 701-TA-305 and 306, and 731-
TA-476-482 (Preliminary), USITC Pub. 2343 at 22, n.62 (December 1990).
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value in 1992,® while domestic producers held about 95 percent of the market in terms of
tity and value in 1992. The highest market share attained by the Israeli imports during
e period of investigation was 0.7 percent in interim period 199<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>